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[Zusammenfassung]

Ursachen fiir Reformversagen der Sonderausschiisse
fur Verfassungsanderung und fiir Politische Reform der 20.

National Assembly der Republik Korea

Young-Soo Chang

(Professor, Korea University Law School)

Die 20. National Assembly hat vom Ausgangspunkt an viele
Wendungen erfahren. Als die People Partei von der Demokratische Partel
abgesondert, wurde ein grosser Sieg von Saenuri Partei erwrtet. Aber
Nominierungskonflikt  verscharft sich in  Saenuri Partei, und die
Demokratische Partei wurde die 1. Partei. die Saenuri—Partei war 2.
Partei, die People Partei 3. Partel, die Gerechtigkeit Partei 4. Parte. Damit
wurde die politische Machverhiltnisse reorganisiert.

Im 2016 wurde mit Choi Soon-Sil Fall Amtsenthebung von
Prasidentin Park Geun-hye die heiflesten Probleme in Korea. Wihrend
des Anklageverfahrens fir Amtsenthebung in der 20. National Assembly
wurden die sogenannten Pro-Park und die Nicht-Park innerhalb der
Saenuri—Partei aufgeteilt, und die Amtsenthebungsklage konnte aufgrund
der Zustimmung der Nicht-Park die Schwelle der National Assembly
tiberschreiten. Seitdem, bis die Amtsenthebungsentscheidung gegen
Prasidentin  Park Geun-hye vom Koreanischen Verfassungsgericht
getroffen wurde, mussten nicht nur die National Assembly sondern auch
das gesamte Volk unter grofler Verwirrung und Konflikten leiden.

Die 20. National Assembly stellte Sonderausschuss fir Verfassungsianderung,



indem vorgeschlagenen Amtsenthebung der Prisidentin Park Geun-hye
dem Verfassungsgericht vorgelegt wurde. Der Sonderausschuss fir
Verfassungsanderung, der erstmals 30 Jahre nach der neunten
Verfassung im Jahr 1987 gegriindet wurde, entstand aus dem Konsens,
dass es die kaiserliche Prasidentschaft tiberwinden wiirde, was durch den
Choi Soon-Sil Fall bestiatigt wurde, aber infolgedessen gab es kein
Ergebnis. Dafiir gibt es viele Griinde, aber vor allem ist es
sehr aufmerksamswert, dass die politischen Interessen den
Verfassungsanderung wegen der am 9. Mai 2017 abgehaltenen
Prasidentschaftswahlen verlassen haben.

Nachdem die Sonderausschuss fiir Verfassungsianderung ohne Erfolg
endete, wurde 2018 ein Sonderausschuss fir Verfassungsanderung und
politische Reform gebildet, die jedoch keine Ergebnisse zeigte. Und
wieder wurde in der National Assembly ein Sonderausschuss fir
politische Reformen gebildet und vor allem die Revision des offentlichen
Wahlgesetzes gefordert. Infolgedessen wurde das Wahlgesetz tiberarbeitet
und das sogenannte (quasi) personalisierte Verhiltniswahlsystem
eingefiihrt, das jedoch als gescheiterte Reform bewertet wurde.

Warum hat die 20. National Assembly keine politischen Reformen
durch Sonderausschiisse fiir Verfassungsanderung und fiir Politische
Reform durchgefithrt? Die Hauptursachen konnen der Mangel an
Leidenschaft fir Reformen und der Mangel an ausreichender Forschung
zum Thema Reform sein. Mit anderen Worten, der Mangel an
Entschlossenheit, Verfassungsianderung erfolgreich durchzufiihren, und
gleichzeitig einen nationalen Konsens zu erzielen, war ein wihtiger Grund
von Misserfolg der Verfassungsianderung, und das mangelnde
Verstandnis des mit deutschen personalisierte Verhiltniswahlsystem
fihrte zu einem Misserfolg der Reform des Wahlsystems durch die

Revision des Wahlgesetzes.
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In Anbetracht dieser Fragen soll in diesem Beitrag untersucht
werden, was erforderlich ist, um sicherzustellen, dass die 21. National

Assembly nicht denselben Fehler wiederholt.

Z=H|of(Stichworter) : 71131 5-9] (Sonderausschuss fiir Verfassungsinderung), 73 71 5
(Sonderausschuss fiir Politische Reform), %X 7§18 (Politische Reform), 7§&

(Verfassungsanderung), &2l AA % 714 (Revision des Wahlgesetzes)
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[Abstract]

A study on the confirmation of the parties to the

collective agreement under industrial trade union system

Jong—Hee Park

(Professor, Korea University Law School)

Recently, the organization of trade union has changed a lot to
industrial trade union’ level. So far, it has not been difficult to confirm
parties to collective bargaining in charge even if it takes the form of
industrial union. Even if industrial trade union or subordinate
organization of industrial trade union enters into a collective agreement, it
i1s clear who is the party. However, different aspects can be developed
under the single bargaining unit system. When labor organizations are in
the process between industrial federation of trade unions and subordinate
organization of industrial union, the issue is whether they have trade
union status at each stage. In accordance with the procedure for the
single bargaining unit, if a trade union with a status of bargaining
representative union delegates the negotiating authority to a higher
organization to sign a collective agreement, the issue of determining who
1S a party to the agreement is raised.

In this paper, it was determined whether each labor organization had
a status as a trade union or not by meeting the requirements of
self-reliance, independence, organization and purpose. If a higher
organization and a lower organization have the status of a trade union,

the lower organization delegates the negotiating authority to the higher



organization, and even if the higher organization concludes a collective
agreement, the higher organization has signed a collective agreement in
its own negotiating authority. However, it will be different if the
procedure for the single bargaining unit is involved. The negotiating
authority of the subordinate organization, which is the bargaining
representative union, is different from the authority of the higher-level
organization, so the higher-level organization has entered into a collective
agreement under the status of the person in charge. That is, in this case,
the party to the collective agreement shall be the subordinate
organization which is the bargaining representative union. Furthermore, If
an agreement has been made with an entity that simply has been
delegated the negotiating authority by the employer (without having the
status of the employer’'s organization), the effect of the agreement will
also depend on the content of the delegation.

In each case, there should be a thorough analysis of the regulations,
articles of association and facts of each organization. Then, who is the
party to collective bargaining should be reviewed and how the status
varies according to the law of delegation. I agree with the conclusion of
the Court ruling introduced in the paper, but I think there is something

lacking in the process in which the Court draws such a conclusion.

FHof(Keyword) : =& ZF % (trade union), ©$=Z(unit of trade union), ¥+
(federation of trade unions), T 4] FAF=H(parties to collective bargaining), T4 %
oF A 452 (ability to conclude collective agreements), =5 %% L7740 T H2A
(purpose of requirement for trade unions), 23 32| €% (delegation of right to
collective bargaining), WA}t 3 =22] WA A g 9]<l(delegation of right to collective

bargaining of bargaining representative union)
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[Abstract]

An Analytical Review on the Mandatoy Exclusion Theories
- Focusing on the Discussions of Professor

Kim Bong-su, Professor Lee Seok-bae -

Kweon, Soonho
(Graduate student, Graduate School of Police Studies,

Korea National Police University)

The National Assembly Revised the Criminal Procedure Law to
stipulate Article 308-2 in 2007, which had been providing the
exclusionary rule of illegally obtained evidence. This paper analytically
reviewes the discussions of Professor Kim Bong-su and Professor Lee

Seok-bae who suggested the mandatory exclusion theories.

ZH0f(Keyword) : @ AFA %W (Criminal Procedure Law), #3083 2]2(Article 308-2),
A3 S Al A 2 (Exclusionary Rule), 9184757 (lllegally Obtained Evidence),
o] 52 v Al (Mandatory Exclusion)
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[Abstract]

Pflicht der Telemediendiensteanbieters zur
Verhinderung der Verbreitung rechtswidrigen Inhalten
- Fokussierung auf den Vergleich des sog. ,N-tes Zimmer

Praventionsgesetzes® mit dem NetzDG -

Im, Seok Soon
(Assistant Professor(Dr. jur.), School of Law & Business

Administration, Hankyong National University)

Nach dem sog. ,N-tes Zimmer Praventionsgesetz“ wurde eine neue
Bestimmung im Gesetz tiber das Telekommunikationsgeschaft geschaffen,
Telemediendiensteanbieter zur Verhinderung der Verbreitung
rechtswidriger Aufzeichnung etc. zu verpflichten. Ihm zufolge muss der
Telemediendienstanbieter Malnahmen ergreifen, um die Verbreitung der
rechtswidrigen Aufzeichnung etc. zu verhindern und technische bzw.
administrative Mafinahmen ergreifen. Bei der Verletzung dieser Pflichten
folgen nicht nur administrative Sanktionen wie Geldbiile sondern auch
strafrechtliche Sanktionen wie Freiheits— und Geldstrafe. Dariiber
hinaus verpflichtet das neue Regelung im Gesetz tber das
Telekommunikationsnetz die Telemediendiensteanbieter zur Verteilung
eines jahrlichen Berichtes tiber den Umgang mit der rechtswidrigen
Aufzeichnung etc. Diese Regelungen sind dem im Jahr 2017 erlassenen
Gesetz zur Verbesserung der Rechtsdurchsetzung in sozialen Netzwerken
sehr dhnlich.

Uber die Anwendungshegrenzung der Gesetze wegen der Grenzenlosigkeit
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des Internets hinaus delegieren jedoch diese Vorschriften die gerichtliche
Beurteilung iiber die ,Rechtswidrigkeit® tatsdchlich an den
Telemediendiensteanbietern, die nur private Unternehmen sind.
Infolgedessen konnen die Anbieter die Inhalte des Benutzers leicht
willkiirlich 16schen oder Kontakt dazu blockieren. Damit koénnen die
Meinungs- und Informationsfreiheit erheblich eingeschriankt werden.
Angesichts der Verbreitungsnatur des Internet ist es natiirlich realistisch
schwierig, auf das endgiiltige Urteil der Justiz tiber die Rechtswidrigkeit
zu warten. Daher ist es notwendig, das Urteil an eine objektivere
Drittorganisation zu delegieren, und dabei muss dem Benutzer die
ausreichende Chance zur Abgabe seiner Meinung sichergestellt werden.

Uberdies ist es nicht angemessen, die strafrechtliche Verantwortung
fir das Missmanagement von Telemediendiensteanbietern aus nur einem
Grund von ihrem starken sozialen Einfluss zu fordern. Sofern den
Anbietern kein Unterlassen anerkannt wird, das den gleichen Wert mit
der aktiven Verbreitung rechtswidriger Aufzeichnung etc. haben, sind
auch allein Verwaltungsmalinahmen wie Geldbuflen fiir Sanktionen
ausreichend. Das liegt daran, dass es schwierig zu betrachten ist,
die Grundrechte des Opfers auf Personlichkeit und sexuelle
Selbstbestimmung direkt durch Versiaumnis von den technischen bzw.

administrativen MaBnahmen verletzt werden.

FH o] (Keyword) : nH - WA H (N-tes Zimmer Priventionsgesetz, Nth-room Prevention
Act), A2 Z9E(Aufzeichnung sexueller Aushbeutung, Record of sexual exploitation),
EHEAAE 5 5 0R 2 F(Pflicht zur Verhinderung der rechtswidrigen Aufzeichnung
etc., Obligation to prevent illegal recording etc.), EH&YE 5 AHA-AwhzX
(Loschungs— bzw. BlockierungsmafBnahme der rechtswidrigen Aufzeichnung etc.,
Deletion or blocking measure of the illegal recording etc.), A BEEAH] 2~ 7| F-2}¢]

2] ¥ 9 (Managementverantwortung des Telemediendiensteanbieters, Management

responsibility of the telemedia service provider)
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[Abstract]

Evaluation and Improvement of the Regulations
on the Prohibition of Workplace Harassment

under the Labor Standards Act for one year

Lee Junheui
(Ph. D, Head of Labor Relations Legal Affairs Team, KEF)

Articles 76-2 and 76-3 of the Labor Standards Act of Korea, which
stipulate the definition of workplace harassment and procedures for
employers to receive and process reports, provided the minimum basis for
protecting victims from workplace harassment. Social awareness of
workplace harassment has also changed a lot since the enforcement of
the regulation. However, there are many limitations to workplace
harassment through the Labor Standards Act.

The current Labor Standards Act of Korea requires supplementation
of workplace harassment concepts, discipline bullying by third parties,
protection of workers who do not have a direct labor contract relationship
with employers, protection of employer who is harassed by workers.
protection of employees of small workplaces, the problem of enlarging
those who have the authority to receive and investigate reports, the
problems with insufficient punishment regulations, and lack of duty to
implement preventive education. To solve these problems, it is most
desirable to enact special laws, such as those in Sweden, Belgium,
France and the United Kingdom.

However, even if the current Labor Standards Act is not revised,
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efficiency can be increased. Under Article 34 of Korea's Trade Union and
Labor Relations Act, there are ways to use a system to request the
Labor Relations Commission to present its views on how to interpret and
implement collective agreements, to ask employers to be more active in
dealing with workers bullied by third parties, and to give the Labor
Relations Commission the right to judge whether they are bullied or not.
Others need to strengthen the authority of labor supervisors and give the

authority of representatives of workers to intervene.

ZH ol(Keyword) : Aol A &3 (Workplace Harassment), ¥ & ¢ (Bullying,
Haressment), *27]% % (Labor Standards Act of Korea), A|3#}ol] <3k 353
(Bullying by Third Parties), o 2}t ¥ (Representatives of Workers), =% %1 3]
(Labor Relations Commission), @@ <2l &4 (Interpretation of Collective

Agreement)
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[Abstract]

Study on the international law regulation of
transnational cybercrime —- from the perspective of

international conventions, jurisdiction, and soft law norms

Ma Guang

(Associate Professor, Guanghua Law School, Zhejiang University)
Zhong Shizhuo

(Master’s Research Student, Guanghua Law School, Zhejiang University)

At present, as “Internet +” era begins, network technology is
changing with each passing day. With the rapid development of online
transaction, sharing economy, online payment and online government
affairs, the digital technology based on the Internet is integrating with all
aspects of the society, which not only improves the living standard of
world, but also opens the “Pandora’s box”. Criminals combine traditional
crime and network, which is a new thing, to commit crimes. The
characteristics of cross—border, intelligent and covert make network
crimes spread to all corners of the world and increase the difficulty of
governance. This paper analyzes transnational cybercrime from the
perspective of international conventions, jurisdiction, and soft law rules,

and puts forward corresponding governance suggestions.

M| 0 (Keyword) = #5BIMFE IR (Aol ¥H 2], Transnational Cybercrime) ; P& IRIEA
(AP M = & ok Council of Europe Cybercrime Convention) ; 456 REs HI(2- kA
TFA, Rules of Jurisdiction) ; 8k BE(Soft Law 7%, Soft Law Norm); Mg - kE(AFo)
WFA, Cyber Sovereignty)




a st ekl
e A98E 2020 9¢¥

http://dx.doi.org/10.36532/kulri.2020.98.199

ER s BRI e

a2 @ Aol W3 &

P = At

[. A& M. “d&=29%4(RDP MOU)
[I. Buy American Act 1. 7N

L HAA 2 F8 14 2. FoUE

2. m=AE AlE] - 3. BAA%}e] A

3. 489 49 4, AA€s} 9 2 =

4. 280 WA 5. &fof sk vl

v. 28

)I\l_
e vee 7 7}74 %*é% 2L7] witolth, AR =
A7 A
27

[e=]

1
AR 22 AA
2 a8AdTs Hae 7R & Oi ] UHEOIE} ‘-”ﬂ S0 Aito] T8
H abEALY] fFAANE fA e A AAHo R HEg s o, AR
5

AR S 3T SN = sld dnE A4S 2e7) A4

4

PG Tl FAAAEAAT BTG FH, ST 9T, Aot Wy 9L

ful




200 = A=Al At dEalze@ gl ¥ &x

(@]
[
W
AL
—z
o
[\
(e}
=
D
L
)
2
wW
L
)
ol
Hl
o
ok
2
¥
e g

il
lo

gy v Sl glo] el
Bew "HsFEL Utk B oYd B8 E=
(Domestic Source Restrictions)’©]g} ¥2+&d, 1 5 tE4 2 Ho] vtz
A=kt -9-21 9 (Buy American Act, ©]3F ‘BAA’E} dtholt), BAAE AW
ol Aaue= BE EARe &9 Slo] m=AkE 4 Flistes o
A sle] 2ES 7tEYETE BAAE SRl 3 @ (Executive Order,
E.O.) A10582%, AWz E7+A (Federal Acquisition Regulation, FAR) 2 =7
2214 (Defense Federal Acquisition Regulation Supplement, DFARS)
< F3l At olyg fAES v HHEE v ES AW ART|HE

2 sl ASAL BARAE S PHSEs oA a9 71959 1)
S oA A9 oA wED ok,
st e FAEY 48 e PP A 4 wEe v

I} A& a2 E A (Reciprocal Defense Procurement Memoranda of

Understanding, RDP MOU)2)-& A 43}7]e) o] 27t} Aotz e3§ Aol

D G - Au, TKIET WAabeE 100 57k, , Abd A+ B x5 2017-311, 2018,
96~125%.

2) 2 MOU(SaldA)e x%0e e AATEH] glonz g onoA
MOUE z°oFe] B3 T 3l ‘HA (Agreement) &2 F- 2=
2= olt}. 2]t} RDP MOUX: ol olg] E3lSo)|A] ‘“Asauxad A’ o 2 oo



TEE A

o] AW n| IR A= A
AAL o7t A st = %E%‘ﬂo}i%% e AA-J X“’L% w2 of
= A7 Hk

G2 ofA ¥ eIy S AdsA ,
ZIFERSEH 2 Aol A7iHar glon Fealadyd Ao
of #aiAE =Ao] A gk AAE 1998 v j?‘ﬂo*‘}ﬂ 3] 8] Aol
Feard@d e A4 ool #g oAzt A7) =

Ao g1 F A A gzfol] #gk A8 o] 0]:?'*01519}43 2o gk
n] WA 9] 3] (Defense Industry Consultative Committee, DICC) 3] 2]
AR EQH 7= 5tk

Folzd@ Aol Ak V& AFEHNS FE

B

g
Kol
=

o [e]
Fa g Beay] A AA] B L AD LAE BHHE PFO
= o)%olA] gtk A4 FEFgadw el BAA, AW A10582%, <

RS, SRS F oW F40 oa ofd x7om o9F
B FA R opslA ol ol Rt vt A
g = Hol 2t 016117} ﬁfsg:a

o

it oo
w~ M

w, AR ANA F7ME(EF, BHE 5)2> MOU 4l Agreementh
gt} ol d A5 st ® =% A RDP MOUE ‘45

_m&?&io}m
o oxl

roh

w EH LK

3) 934 A4 Bgd 24 % dedE s17, i

S
S
~
o

{
N
(2N

)

I

St

ol
2,

Jz
§
=

N

=

4)

ORI A Y Oﬁoﬁ
U 2 ope nd

i

b

;2 Fogta), ‘gt gY v FREEE = g
ARGz A S FAHSZE, TS
EI’_H, 2017, TG Agr]-Eg g, “ghnl 229 A (Riciprocal

Defense Procurement MOU) A A2 dAf ofgk A", oA A25¢ #|43, 2018;

tR AT, “gr Ao RGP A B9 J‘” FEAG A7, FHAEA A

TSGR 2020 5.

ot & o (@ Ho o 1|k
r}l
—H_v_
%
=)
n:
).,O
f
m,ﬁu

‘e
1J

o
o

)



202 v=o A=t -dn s Feadeadgel dd L

BomgRdAE WA @] o] £ bR Qe v w4l
9 AA 1 FAE BAAS PZE a9lM@el @4 =
Q, UETAS Fal LAHRIL, E e AT

Berry Amendmentole] HmE el ulgate] Aolde %}o}
(IL1). 3 BAAS] A48 Wi m=ad Al F o] 217 o3 =22k 4]
Eol o)t AEN ofWl SWolA ThEA AFWA ofRE FAHOR
AR (11.2), BAAS] A4 2 AH(I1.3) 2 48 WA t)a)
Aelu A B theow, AEa

[e]

B ZEPA e Ay 44, FaulE
58 Edto] A4S NEe 5 Atz do] ojE A BAAY o7} H
2ol thake] Ab<sal K} 6“3}(1]])

II. Buy American Act

CEHAA ' FR 1 E

7}. Buy American Act

BAAY W (Herbert C. Hoover) W& @2 FZ=ME(Franklin D.
Roosevelt) &3] Ad wA Al7]old 1933 3¢ 3¢, tf&-3e of-$-3f
of sl &=l A B S AlFE AE S ’5}34“5‘} | St AA =3 U}
THL 19314 03%01]*1 A2 o= ab ol % (Buy British)2] A=
wol J1Qke Ao g ARk Al o=l e QlR = U]%"]'U]%
Hp AlokS A = A&l wreolHTh 19290 AlzHE o) F3ke]
&3 A S EAAT A} g Aojth 53] G4

mE
@
i
%ﬂi
_O|L
~

a2 sl 1 P(Hoover Dam)o] A4 Folldn} 5 &
ol=r JA B0l W AL 9% 7F A o] BAE Kol o] WA|F
)

o] AN A= 4 mprd ¢l 1933 3¢ 104744
X



T N

oheat

i

o Ugom oFod gtk

rlo

41 US Code 8302. (a)(1) Allowable Materials. Only unmanufactured articles,
materials, and supplies that have been mined or produced in the United
States, and only manufactured articles, materials, and supplies that have
been manufactured in the United States substantially all from articles,
materials, or supplies mined, produced, or manufactured in the United States
shall be acquired for public use unless the head of the department or
independent establishment concerned determines their acquisition to be

inconsistent with the public interest or their cost to be unreasonable.6)

= YA = vl
oA Az E A Yt
H ol A Alz=E Ao

Mg = AL Flolofof dhn, W Thy
| A7 3

ofof e},

wo
flo
=
H

-z
M
o
o

[o
-
o,
_0|L
=
%0,
rr
Y,
(o
fru

5) Paul H, Gantt-William H. Speck, “Domestic v. Foreign Trade Problems in Federal
Government Contracting: Buy American Act and Executive Order”, 7 J. Pub. L.
378(1958).

6) 41 US Code 8302. (a)(1) A Ko & w= A7 RG] dlFd 719 g5 FF9
o] dA|3HA| FeErhAY F 59 vl &o] g Holeta AASA B T
Q2R mFo A AFHAY BitE AAA B Q2R nFol A fFH AV A
AAA 2 FGHE o] T3] HFelA] Alxd 7hEETe] 4 ALES 913

4 5 gtk

;



v o] A AL

204

70

=27 (FAR), 2

ojd
o

o

=
2,

AEHAHAE.O.) H10582

(DFARS)

[s]

Lt

o7
Ho
Ho

ilin
o

o)

ofy
,Ho

o
XO
o
N

T
)
)
B

0

-

uzel

s

BAAT “3)

HA o

S

gl Aoletal 24

1

;OH

o] ulgo] ]

!
nfy
do

1 erevA &)

fIte)

l

] (Dwight D. Eisenhower) t

o
%

3

dl

bt gleh. olo] ofe]z

9

fuid

o]

sl

S

st

S

wuh A5}

=

=

2 Bddo A4sol gt ole)
2

SEBESTEERUEPY
© BAASH 94w A10682

BAAIA 919

a

8

1

T

-

Foll=

gk
Az
ol ¥ 7

K

g A|105825

oo

A o] Fupe] A

el

- 7

- AH] A~

al

o)
™
ﬂ
il
ﬂo

~

ol

o

FRelms 7} 4R zel

1

T

£

)
&

H
5

A
o

o

el

T4 (Supplement) <

LR

R AR

<

]
i

o

A
A7 s A4

7) Hl=rel 3

B

, 2017, 111~145



o] &~ 9@ 205

£ a9S fxetar vk 28y EYE glEE 2 20194 7€ 15¢ 3
A e A13R[12E Wedste] BAAS Hot 743tste] D=4 Aol 7124
7R &S Eolal @F A el s 4F FAAE] &S Eole 5
AR AW2GTAS AT AS Azdyg 93l dastsent
ol#] Ao WA= i U8
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9) Valerie Bailey Grasso, “The Berry Amendment: Requiring Defense Procurement
to Come from Domestic Sources,” Congressional Research Service 7-5700, 11
(2014).

10) Valerie Bailey Grasso, supra note 9, 13.
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21) Bell Helicoptor Textron, B-192586 (Dec.21, 1979).

22) Textron Inc., Bell Helicoptor Textron Div. v. Adams, 493 F.Supp.824 (D.D.C.1980).

23) Kate M. Manuel, “The Buy American Act—Preferences for “Domestic” Supplies:
In Brief”, Congressional Research Service 7-5700, 3 (2016).

24) 48 C.F.R. §25.003.
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E Fol T 9ol Apel I JyET AR, AT AF
A1 0 Eelola IR B T AFS QI 550
Sejeb 9T AEol G Aolth AT AFA AR7be] 6%F 7

Abetriebe 53vk = vsal AR dRvtel i uby] ofiolvt
9] g7l vste] Fa71delA Bk vk AE YRV 54 et
AstAckar 7Hgskd, e WAk Aol HdaE Relch 5k AlEe
A7kl 12%5 7hitsto] 5en Gl grhA A slolme, vt e
=AE 7199 AlFe

Wl 9l o] FEwdl 4 =
Ta7199] AolE Bwdtal o=t AlES PRI 50%E 7HE wA #
oh wheba] oAb Al 7

S ANG PN AFo] Ed Aot

P

% N

=

=

H] 5 2b o] AFS B S at7] A dA et e, Aol webA = =4t
A Z‘_%O] o gk 9% Stk wiitel BAAdA = ofget 22 2 7HH]
Hge HUAAAFIL k. = BAAS] oAbl s

of M= J&7IE 7HbshAl il A=Ak

L5 skl Qv

A AAR, Ha R o]3te] 2ol BAAZF AE5A] =
L AU A A8 ®HRE ‘AT oltd Ad-F(the
supply contract exceeds the micro—purchase threshold)”= |3}l
th2s) whebA] A PR T o] A-g-ellvk BAAZE A 85, o 7] 9
HA R FARC oJshd &2k -9 3500 ], 7149 75 2,000€2,
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Aul~o] A 2500 o|th2e) iRk T2018d  =H= X (National
Defense Authorization Act for Fiscal Year 2018, P.L. 115-91);, < X &t
B EAY] FS dukxde 10,0008, Y 500098 2 gEFs A

o e SEdEtA 202.10100 o] & wkdstel BAAZE 5000 2

ojste] zell= HEHA Fes AL
F HAE, BAAE vs WA o FojA= el A8HA o=
th27) o] 7] A m]sre] gk 5075 (State)$F #1744 ® D.C., 18] AL m]=Ql o)

2EHF 59 28AY(outlying areas)28)g Halt} o= So] FI0|TE
Ao A g EES 29T A9, ol g gt v gl
Ao zdoluZ BAAZF HEE A 2
Al HA R, v5A4E AlES —Or g Aol T3] o]od dA A LS
o= BAAZE 445X ¢=1129) BAAE “ald £719 g
o3} dAakA] Fevhe AA ] Sl o A eHrka HAs)

Wt 25103(a)= o1& A skeke t%’—iﬂ o]°}& BAA

5
71#o] o= AR} BAA] #HnHkA Q1 ]ﬂ(blanket exception)
2 3t A4S 2As W AeHch’ s Ak o]k #HAs}

W= 5414 = 7Hqualifying  country)
AAE FHZAMOU) = =4 Aol = 4-7ole= BAAS 283}

Ho

25) 41 U.S.C. §8302(a)(2)(C); 48 C.F.R. §25.100.

26) 48 C.F.R. §2.101.

27) 41 U.S.C. §8302(a)(2)(A); 48 C.F.R. §25.001.(a)(1).

28) ourlying area™ Fol2E 2|3, HrtgjoluAl e, n=& Atiol 3 BilotdA=s
233al gltl. Federal Register Vol. 66, No.145 (2001).

29) 41 U.S.C. §8302(a)(1).

30) Lear Siegler, Inc., B-218188 (April. 8, 1985), Military Indus., B-211761 (Nov.21,
1983).
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31) 41 U.S.C. §8302(a)(2)(B).
32) 48 C.F.R. §25.103(b)(1).
33) 48 C.F.R. §25.103(h)(2).
34) 41 U.S.C. §8302(a)(1).
35) 48 C.F.R. §25.103(d).

36) Commissary 9] &Jn] & Fof #3F 7|2l Agre =pukE 2] % (DoD Instruction)
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(public use)”= 93l g5 wjo BAAZ} A85 % N A FS
#t}. Commissary A3 = commissaryol A E71S 743 5 A3%1ol Al
dRHow Adustr] fgelng A ARSI A 7E EY] ufiol
1}.37)

A HAIR, 2004 IANAE £ 1 o]F 9] FAALY 7]FS o] &3}

o J}m
ol
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A F 5 (commercial item)Q! X 7]<%(information technology)< 3
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ol shuf, e} F57o] e ¢ %@} o] Aoz, 9

AAl= BAAS] oA obluy =7t 3F FA8ES Fall BAAS A&
S x] FEE e ASE Dot gigdoe® 197999 THEIHAW
(Trade Agreement Act, ©]3d} ‘TAA'E} 3the 1 AR EA o= A
Fol v=Ak AFH sdaA ASE F AeF FomA BAAS A &oA
AA s geha0) TAAC olehd w3t =4l 59 FAHS A4F =7}
u, HRH7) == (a least developed country) 5 574 7|5l 38t o

7te] A A Al (eligible products)ell HaiA = tie®Eo] vl= H&E 2 7]E}
A8 S 271 ks Zterhd) gieE S o] WAl AdkEs v S

1330.17, June 18, 2014, “DoD Commissary Program”ol 4 &<¢1& 4 gt}
37) Kate M. Manuel, supra note 23, p.8.
38) 48 C.F.R. §25.103(e).
39) 48 C.F.R. §2.101.
40) Kate M. Manuel, supra note 23, p.9.
41) 48 CF.R. §25.402(a)(1).
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g f1detd i, v SRR OWTO AF-Z=23 4 (World Trade
Organization Government Procurement Agreements, ©]s} “WTO GPA’&}
gl 2 @A 3 A (Free Trade Agreement, ©]3} FTA'2F sc}) 719)
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42) 48 C.F.R. §25.402(b).

43) 14, “GATT/WTO AE-ZZEA(GPA) #& A e £4 2 H7Y, T4
g, Al6d A2, A H e Yk T4, 2009, 85H.

44) AR AFATFY, AA AFEGRTA, 509,
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A gin] BakEEedl Qlo] WTO GPAY FTAo 7 gF BAAS] WA

= 71Wsk7] o291, BAAZF 485 393871 $l8i4= BAAS] o oAk
of sjgsh= dF-ook ek olell AA 4 %52 dxaEzdddS A2
ste] BAAS] dl9] S wela 3tk v=elMR: 99k 2 WTO
GPA 9 FTAY] 9] x35olA WAA7|LA} -2 Ziol sz
dAo AdS 233 vk a9
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. Ae=z3344(RDP MOU)

= =
Aokl AXA FHHAE AL FASLAr stTES0) ofel w| =k
719 Independent European Program Group(IEPG) =7}
E51) F g E Aes2) 12719 57tEd deazddAgs
o2 gAY AAE A& H FEaxzg@ g X2 At o &

d

49) " JdWAFzZY #FA ¥ w5, KOTRA 3l9AFw2 (2013, 2. 16)
<http://news.kotra.or.kr/user/globalBbs/kotranews/5/globalBbsDataView.do?setl
dx=244&dataldx=119273>

50) AF 4, “div] Wit £EF9 A=A o] Bk A7, THH - Hokh=iX], A13¢
A5%, S=§3H ATHE, 2013, 329,

51) IEPG# 1976 fri o] wrlg s e AXE X o8 M7, Zapr,
2, olgg ol EAR 2 UYEds XEEZA AFQl, JdwoR FAdH 9l
Establishment of the Independent European Programme Group (1976. 2. 2.)
<https://www.nato.int/cps/en/SID-711B4BAD-4BE09177/natolive/news_26935.htm>

52) 2829k 1986de] FHoA Az awzgddgAde AdsActh. GAO, “European
Einitiatives: Implications for U.S. Defense Trade and Cooperation”, GAO/NSIAD-
91-167, 36 (1991).
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o AAT 2 WEA FEA U9E AL AFASE RS U] o)
ol @4 AR F QY wbe nFoRRE Fdshs HgEAel )

53) GAO, “International Procurement: Nato Allies’ Implementation of Reciprocal
Defense Agreements”, GAO/NSIAD-92-126, 2 (1992).

s4) Drew B. Miller, “Is It Time To Reform Reciprocal Defense Procurement
Agreements?”’, Public Contract Law Journal Vol.39, No.l, America Bar
Association, 96 (2009).

55) Luke R.A.Butler, Transatiantic Defence Procurement. In Transatlantic Defence
Procurement: EU and US Defence Procurement Regulation in the Transatlantic
Defence Market, Cambridge University Press, 357 (2017).

56) Ibid.

57) GAO, supra note 52, p.36.
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XA Y Aol @ 4E R e+=th62) v} RDP MOUE A 4%k

o] yehkso] o] BAs Adsta Ytk o ® i o9 A&

} 2] (Purchase-by-Purchase Exception Required, PPR)2 7§ E-x}ujc}

AE7F BAAY o 9] slE o F& HE 2 ddsts Wloly, 2Edd ]

< Fagk EAAYEA 5 FHstoof Frhed) e ~Egole}t AT
s W2le] RDP MOUE A 43 v} lth

of Hzr o

=)

[-'J

N
-
o
H

HEFPELEAE G e 2o NGO o) Fofd gk WA
G gL B AL Al Y, B TP F2
3} A9 EE BB A d So] easolst n5 ko] FEEy
294 250008 ol FA AF L ATALS o sy A
MR QA ASa o At v gke] FEAYELEA
e T A ol AT, AF, An2F T A L AFAAE

62) ERFFATY, DA AFEI R LA, 49; G- AN, AA AFEGHE LA,
1414

63) FERFFATY, AA AFEFEALA, 49; G- A0, AA AFEGEILA,
1414

64) Article I .Applicability This MOU covers procurements above $25,000, or
equivalent, by the U.S. Department of Defense and the Defense Ministry of Austria
of
1. Supplies
2. Research and Development
subject to exceptions required by law and regulations, and international obligations
of both Governments.

This MOU does not cover:
1. Construction
2. Construction materials.

65) Section 1. Applicability
1. This MOU covers the acquisition of defense capability by the Department of
Defense of the United States of America and the Ministry of Defense of Japan
through:



o, E}U?PJ A kRS o0] B
Az Turzy A Ao =k

=, 83 A=Aty e 271ekal A w7ke] Wk AZE AR glo]

A7) Wk Ae] AEFEE ek o F A AZFAE AT AT

2 EA, A AER AHAARS 71, aE Aol
o Hoe Adsts S AATLE o GAH BT £FHof
Q= 497 ROk o% ol MerEe} nla ko] AEAUEDRA A2
4 D 23 gy TN AARAL BE3 3E AWE AFo
AU Fokel BRA ) Aulso] A meke] U AA
o= A AF oI Aul el Ulg AEL AT kel AFolLt A

o

I A1) A B A LA, G TP AT
]_

A uhe AP AEE ol G FAA
=

a. Research and Development
b. Procurements of supplies, including defense articles; and
c. Procurements of services, in support of defense articles.
2. This MOU does not cover either:
a. Construction; or
b. Construction material supplied under construction contracts.
66) AFE, AAT=E, 32W.
67) Miller, supra note 54, p.96.
68) Article I .PrinciplesGoverning Mutual DefenseCooperation
D. 2. Remove barriers to procurement or co—production of supplies produced in
the other country or services performed by sources(herein referred to as “industrial
enterprises”) established in the other country. This includes providing to industrial
enterprises of the other country treatment no less favorable than that accorded
to domestic industrial enterprises. When an industrial enterprises of the other
country submits an offer that would be the low responsive and responsible offer
but for the application of any buy-national requirements, both Participans will
waive the buy-national requirement.
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policies, and international obligations)” &= ©A S FaL glo], Ap=Aktujf
7]

We EosHe Aol FWMA 4FE Aol B/ 2L 5 YnS

A& WA gk g Bol v sl Ay ¥ SRS

SO dANerS Fa) FORVE 9 A FHL WER Hdse

ToR FoazdydA A& d9E rgste] gk e 11990~1991

W =" (National Defense Authorization Act For Fiscal Years 1990
o

and 1991, PL. 101-189), A|823%+= “FHH-A#e vx FAgREHF-
(United States Trade Representative)®} 915 AA Foax=dd 4 A
Aol m=Ab AlES ApETo RN F{AY xS kvt Aae ¢
om o] Ag- wiAgH s =mTte] AlFel daaixy

BAA %8¢ o9z &Ad Fasfof gt

A AS al
g ol a%w G ASE BA v A
A

QAlae] S, A A el

%
N E% =

s Mg B vk 6l Sof gEvlolsl w3 gte] FEIEAEA
F A Bl

019401]5 Faxgd A 72t Aol s A5 (offset), 2] AA}
Het AgHe] I, o), HadA}F-7IZE ol st FA4stal ok ol gt
lﬂ%%f BAAQ‘r T JE Wgo] oz B =R AAEEE A

grslu, s flete] M o AAdE v-gEN|o} daazd g Ao

Fo uee ke 278 olgel 2o,

69) ArtivleIV.Customs,Taxes,andDuties
When allowed under national laws, regulations, and international obligatons of the
Parties, the Parties agree that, on a reciprocal basis, they shall not include customs,
taxes, and duties in the evaluation of offers, and shall waive their charges for
customs and duties for procurements to which this Agreement applies.
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[Abstract]

Analysis of Buy American Act & Reciprocal Defense

Procurement Agreement

Lee, So Young
(Judge Advocate Officer, Seoul Nnatioanl University, PH.D.)

The Buy American Act is the major domestic preference statute
governing procurement by the federal government. Essentially, it
attempts to protect domestic businesses and labor by establishing a price
preference for domestic end products In government purchases.
Specifically, the provisions of the Federal Acquisition Regulation and the
Defense Federal Acquisition Regulation Supplement implementing the
Buy American Act require that, when a domestic offer is not the lowest
offer, the procuring agency must add a certain percentage of the foreign
offer’s price before determining which offer is the lowest priced for the
government.

However, the Buy American Act can be waived pursuant to the
Reciprocal Defense Procurement Memorandum of Understanding(RDP
MOU). The RDP MOU calls for the waiver of buy—national restrictions
and duties to allow the signatories contractors to participate
competitively in the defense procurements of the other country. Thus,
offers of signatories’ contractors end products are evaluated without
applying the price differentials otherwise required by the Buy American
Act.

This article seeks to examine the specifics of the Buy American Act
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such as the meaning of “domestic end product” and explores the legal

significance of RDP MOU related to the Buy American Act.

Z=H|of(Stichworter) : v =F 2] -4 ¥ (Buy American Act), & =422 %8 4 (RDP
MOU), 1| =4 94 A (Domestic Source Restrictions), 344 & A|10582%(E.O.

10582), AWZEHAHFAR), 22 F4H(DFARS), "=t A% (Domestic End
Product)
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