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[Abstract]

Legal system regarding wastes, recycling,

and circular resources

Kim, Yeon-Tae

(Professor Dr., Korea University School of Law)

The current legal system regarding wastes control is composed of
the Wastes Control Act, the Act on the Promotion of Saving and
Recycling of Resources, the Framework Act on Resources Circulations,
and other numerous individual statues.

It can be argued that the enactment of the Framework Act on
Resources Circulations signals a paradigm shift in South Korean wastes
policy, from wastes control to resources circulation. As the policy
measures prescribed in the Wastes Control Act or the Act on the
Promotion of Saving and Recycling of Resources focus on the ex post
facto management of wastes, the writers of the Framework Act believed
that they do not suffice for the purpose of a truly sustainable society.
The writers say that the Framework Act on Resources Circulations has
been enacted to control resources more efficiently from manufacturing, to
consumption and disposal of products, and to establish a foundation of a
resource-circulating society by promoting circular utilization of resources.

Even three years after the Framework Act on Resources Circulations
has entered into force with the aim of formulating a resource-circulating

society, there has not been enough practical evidence that demonstrates
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fulfillment of that aim. The Framework Act on Resources Circulations is
criticized for its lack of a concrete implementation plan, as its content
mainly focuses on declarations, principles, and directional proposals
towards a resource—circulating society. It is also criticized for its lack of
connectivity to the system of other laws regarding wastes.

In order to formulate a resource-circulating society, the legal system
needs to be established in a way that satisfies the two—way purpose of
preventing environmental and health-related danger, and of efficient
usage of resources. Importantly, more attention needs to be directed
towards preparing effective and enforceable rules that can fundamentally
restrict waste creation and promote circular utilization of resources.

This paper sheds light on the state of the current legal system
regarding wastes control after the enactment of the Framework Act on
Resources Circulation and considers the relationship between wastes,
recycling, and circular resources. Furthermore, it assesses the concept of
extended producer responsibility within the Wastes Control Act as a
potentially important means to achieve the purpose of a circular economy
within a resource—circulating society. Lastly, the paper will touch on the
shortcomings of the current legal system and discuss potential measures
of legislative improvement regarding wastes control and resources

circulation.

FH 0 (Keyword) : ¥17]E(Wastes), &8 (Recycling), 42849 (Circular Resources),
A} =341 3] (Resource-Circulating Society), 715 2] (Wastes Control), A4k}
A 2] &8 A =(Extended Producer Responsibility), AH9<4=%H7]2H (Framework
Act on Resources Circulations), ¥ 7]& %25 (Wastes Control Act), A1) A<k}

A g-g=7ol] #3F HE(Act on the Promotion of Saving and Recycling of Resources)







b Welol e _ _
ST AT http://dx.doi.org/10.36532/kulri.2021.101.45

Ao Aze o2 A T3t
Aol 914 AR

SRR RN

b= il
1. Zol7}y V. AReAye] ee o2
0. AZAge oled AA T AA FEE A% A
R ETERER 1. Los von [ BCh 7 212)
1 golo) BAl - AAMAA? 2 47he] A)Bole
ARARAENN? V. gon - Azadwel 94
2. WR7AAT} AP Ao ol
oL 7224 1 AR - =47 S1
1. AR oo S
2. AR e W] 2. AAARMe 9 A4
3. AR Fee

x o] & 20200 129 189 AA W3] 124 sheuis]eA PPT Jef= MEHo 2
HAYE WES =79 FHR FASA T, obge] £l WA gk ERA
ol A =oE e Fiol thak o] 24 RS Bl AW AP AYS whe £t

=]

i

wx FAA ARSI, PSRkl
wen SAAAL 2RO TS, W SR



RPN 2L o2 AA T3 7

46

o]7b

==
=

[.

—
o

1A # 9.11 =

R

=
T

Aol o]

WA S15F7} n}

W 2] A 22 Covid-19 AFE)

2 7b Avker o= 2000 o

2L}

i
R

59

has

& o vt Az

1

AR o2 AA(EIhe] PEHES A ok AV HYE

;OL

|29 &4, aea

0

el
O

X

o

op

o
RN

EREREE e

=
=

uf, o] # & @S I Aol A7k e W

</

X

o)
)

Gt
O

X

et

ki3

R

gk Abefel o

L
|=]

Fof fjollA A

jq,:__‘:’_
=

o5

golH, ol=

1= A

O

=

fite)

]_

whekrbA] 3

= B
= 11

A H Ak whebA] L

el

o2 Ht A7} BrlsstA Hie

9% i=ele] WA 2A

i

A,

g

o2t AzteY.

Fol i

S

S
]
-
1

X
A~
ol
el
o
B

—_—

0

S
=]

o)
P

A5 o]

=
JLA

Iolebs gold
AST AL A

=

ﬁo

sl
&

hul

3 Aok

FaA], 12

S

iy

A

) 9ie 7145

S

o)M= Ele o

WA Azl A ol

=

A sk Aol Apdoltt T e

z

Aol A wolut 4
oA HewAmel o8, WAl 2021), ol

Z
Al

g2

p
L

B

o=

A

i3

kel

H

[e3}
=



o3} w=o
el e A,

AA 7

I~
o TATE
2 N xR o
® T B RO Mo
= = = 9 X = IR S
5 o} T T N O o K X0 T K
T A RN ~ R T R R
,_E ﬂﬂN NG ot xL_n_.%HE w R
A Qleq = HmuLﬁodl.ﬂEamo m
) Wﬂxﬁmﬂ ]40_,& qﬁ]ATﬂL
oS 1%% i Mxﬁﬂr%ﬁoux O
o = o g = B H = JJ of mD o B T
\HE AL " ﬂXnM X Wm __AE R B Hﬁ.” = feni ;MH Ho ﬂo 5
N oF W o 1@ ~ w B = 0 = = ! I3
) FETRe yo;g;;ylgg
] X o, R —_~ ar ol T — o J o) X Eo
> K oa g @oa;ﬂy1ﬂmyﬁoo
o ﬂmumaﬁx)ﬁﬂwwﬁm%ﬂ%ﬂﬁw
= T T W =T ® 5 T ~ B IASIS] % N o ™
2 % = < ® = ° A O ® B Mo
OME o — ,;Imﬂ R o o o= .ul - u_.o < = o
mﬁ __AE o) ,mﬂ fl " ko) 1 0 ry Z_l dﬂ _—AE o 3 o
w X = ® o R CTy
© o ﬁoxﬁﬂllﬂq .52 muowﬁolufgﬁ
Emﬂo1ioiﬂo%45ﬂzo?}MLoo
o P ‘mwo 0 ) =0 —_ ﬂ.l o ~ g ML ‘U,HI
e O o % ol | o o’ P < e B R X 2@ C
zﬂoux Jo_%ma N oCa@ﬂ
T Eoﬂo | du%kwn%@ o
e i e Gy = i b ur W o o o — IH o i) M
o T o T % [ < 2 " ox = ol N
oy T o o T o < [ E T =y ~o ‘U_l
m;_o ﬂ%a_ﬂaﬂmﬂﬂ%zg nREw
z(JmfoT hxgo o %m,%lu@_
ﬂ,ﬂrmﬂo ga,oﬁ%iog#%%?z_ﬁﬂmwﬂ
~ ]
@gqg%z@ﬁiﬂﬁwﬁggqqu
ﬂﬂiﬂﬁﬂ,oog gwa@ﬂ% R
X N o oy A 5 o =5 iy o < =z oy
o RICE = e o N B oo X w S~ B w0 0
e o SR R T Mo BN WOw N o o
I+ ° do = RS w0 ) S =
o o K = Z oy N 5 BT GG
oF WA ojy = ~ N = ~ XY
o T o T To of 5 T ® 9 T
PR Za N o W oE o=~ o b
) ﬂ%ﬂ%%qyoéﬂ
o S W o
AR VY BN o i
o} w © >
R = i E
s O#E m_r ‘N‘._
o ) o)

Z]
qrie
Hel A g
o 7]—5(] WX] -
=QA
OO] }\H
=



— —~ ~
Hode s T B o N W 7 T oA 2T %
3 - ® BT o B S B
N oo o o oo 5 T T
- of RO Gy o N T .
oﬁa " <F = =0 i . o o N )
5 TR N LN W T DG IR 2
T B o X T W e W o w8 W <
N = Lt © = LuL G ﬂ e « — o mH
I O D, Ao B X s
o Ce RIS oo b i E D om g
o Ol Gy Nlo X o oA R R OE o A 7r
R o) N i AF ) B W PME N8 S/ opy = _zm 70
53 L-f ‘od £ Gt WE (b £} W T T i DOT_ M ™ b - o b _wme
2 ol RN o m N MT T ° % o gl o
& Jor T = =0 A L o o MG >
_Ao — oo X o X %) it o_u o o S
T o = > o - W ~ - e S N o <
i 1o R ,mo Mo N, o Jmm o M o5 T NN = =
0 ol ﬁ___ ] S MM = < T o o mg Nk 5 ) Wm m &
__ME N RO o ™ o M ™ ~ £ . X0 m w mo & - K R
S F e TedlsiEEss GpEEOS LF
- L 0§ fErsfiseg:  przaeza i
N S B S S A
T ~3 ol ) o o ~K A N T np X Fa N| el 5w
= R = M o % BT > © 4 22
= X _.__Mo v B oW gy O K oo ow oo B 2 R x
® BL N WW do ™ o T 5 1T B B T of w = o ol =
o pETT AT o gecy D |=E
° ° — T = ) K5 B % K ) o wo<XK o ¥
o N OB & = R L T (R >
n o) o = DO 0w o~ % o ~n 8] S iy - oF T o M iy T
_— i = ﬂle_ A _.O X — o N X _A_l _ 0 - -
~ m _ N N Lt Z = 0K N =0 - ) 1rL — MI JE = o
e or o =T o ~ B ol Rl T & T B
K3 X IO-_| = J,mMu OﬁE %OJA H_A| ‘:L ,.ITW._ i Of OM iE E ﬂ ﬂﬁ| ﬂ_l TMEL ﬂﬁ.ﬁ” U.__l A2 ,WAU
A S ¥ T T o R R T ST o= 55
X 0 - = X o T TR ERL N = KRR B Ar
o ﬁ — ~ ﬁo 0 Eﬂe ﬂ fite) 7E ~ 0 ,.ml 1 ﬂV' ol
. BE T W ER o T o e ®  |aa

v = T ® S OW T E W B F®

A}, 2020; A A)

il

!

v

T

=
=

ZEYE, M, 1983,

e
=

4) M LHEE,



oK
T E
2
e
rlr B
N,
3 =
(0]
Pl
o
4>
s
o
N
e
re
o
Y
ofi ©
X
o
o,
b
"
o
19 g
o
rfu
o

2
juto)
o
B
)
ol
ol
=
X
o
b
095
o
g
__}1_:1
)
o
=
fr
Ho
-
Hye
i)
fo
oX,
o

2 1 op M © o
QL
fl

ol

o rir

o
()
o
o
oL
Lo
N
ﬂllﬂ
rlo
rd
Ao
it
2
o
il
i
o
A}
oo
2
11
o
rlr
oﬁr HBZ
iR
o

ol

(e ol

ZgAggolet o]Fom TR
A sh= 8] 2+ Polizei - und Ordnungsrecht(7d 2 — A4 H)
7V 74 wol 2kolal Q. o] gk ¥ Polizeirecht®t OrdnungsrechtE
Aolgta & 4= A=, o] Af A Bt #AE, k= J9
Zapgol  #g WHe oniste Zlew oEd 4 Utk EE
Polizeirecht(7d ZH)oleh= &0l AREE AL lovy 1 o= 18] ¥H] &

=

)

o

18 o

to &
d
e,
lo,
o, r
o
o
AC)
=
AL
=
>,
o

(3) M A

A= A

m\l ﬂ.qO
o
Ir
e
filo
o
(]
09;2
ol
e
o
i)
&
-z
Ll
Y,

o ¥
& Addsten), 1 olfE

Sy 1 A d2E HRNIEE, ERTBUEO AN % 2 ), i EE R, 2002; HFIEH,

AT BLATEGE M, B2, 20138 & 4 eul, Sedde olu et mATIEfEY
BAEYAH AAVE D] SqAE Anjstal 9l

6) Polizeirecht2h+= &5 AFE3laL = H3E A o 2+ Lisken/Denninger, Handbuch
des Polizeirechts, 5. Aufl., 2012; Wurtenberger/Hekmann/Tanneberger, Polizeirecht
in Baden-Wiirttemberg, 7. Aufl,, 20175 5 & Sl

7) ﬁﬂfﬁﬂmﬂa}” /o5 AbgaloF & Ho e gkl FAol= Ertete] A
W ol o] 22 7 HEC] HE 1595665 % AAEH] AFE I = Hol Zetdlo]
(BAH ¢ ]-4 AEW), AR YA 3t FEEE Pe AR AT wo =
PAA on|e] A FRste] AR olEt L F2E o] HEe o] ALY

= Aol ZxHVE SFAHE G, T Ee] d AR W] - AEA A

do] F8A4 HE”, FAWAT A256E (2009), 367Z). 22 20219 1€ 195H

ru

d
[



W

50 73EYPR

Aze o &H AA FEHI} ARAPR A AP

A, AZAGRo ke FolB AHgatE AL 17lo] YW ARE
(o] 3AL ZEthe R, webd 3 BRPE BEe] A
27} AT AL BEe d wd) AT B9 ope ol @ fof
Age del ARl FEANRA Tset AL 49T & At
AR F)EHe SR ATy

SR, Seete] 49 READNRAEY ojnje] Aol ARA
g3t APEA LA §OS BF BIsa gl o2 dlste] ZRAA B
stol TT&shs Mol A B Agol AP RAEA B W FApEA =
o7 ek 7@l Mol a gk g a ol s @yolopnE A%
WA o2 wrlel AAA AYER 7155 ek Wk P Bl
P8 ol LA GAMA HolE ATAZ Bast vl o2 S5t
A= Az ieles G012 ALgste] olzlo] @gye] AREOzA
AL 293 @ Bast dvkam YAk o FL el 0 FIY

e

ol B WE, ol AARoZ Asfo] (42
@A oled AEe o

L
b
ol
X
50
=
)
4
k)

¢

8

ol
L
o,
on
s
o
ox
b2
o,
=1
o
l{(_);
i)
fr
N,
olr
_O|l"

T Ao sl = 3 0L

o
)
o2,

B4 3.

[

9) HaAIo] WSt 3o AN Emittelung)E &3l AF1e] XS wralula M-S AAsE
= AEE THE7l= o2 T APHA R (EEL) o) o]t Wol AFEE o] sith
gt 2 5o A20A o5 A (L) o)E L 2 A9 BolAaL gleH
(http://news.kmib.co.kr/article/view.asp?arcid=0015370869&code=61121111&cp=nv
T Ax), qAE teddE FAEZ g e g9 AHES Ak AT
ok o} A7 A= Holw sHEA 0 2= ‘FAME A olgt e St AYEA gt
HoAXmg2 Bydals T AMEHol wel AP AR olE s S8 U2 ALE3S)
712 s



7P AvkE ol i ¥

-

L

5t

9

As At

=
=

Gl

el

L

=1

Foll A

=

°©

1.10)

9
y8A

A=NRGE PUIRY

RS

ke}

37 =2

S

=
fu

AA =

[e)

=

_]
24
R E RN P RE

A

i3

L
p
¥

5

I

T3

w7 2l

A2 Al

-

L

|

.
file)

o]
"

3}

S

S =
HPHAHE P %

o]
=

IAA ok T1e]aL

%
LA

=13
=

K-

i
ﬁo
cout

Y

uf, el
e

A

L

tel A sk

LR R AR Aol A%
[

(2012), 199%: o} .

2]
e FAE TR

A
=

<
3t
s}

SR

2|
A A3

K

-
QARY B AT} Y

k)
i

&l el

4 9
2, BT A2

1

A

3]
=

FuB
EREREE

Aol
7
& FHo

9

}

kel
B33, 2005, 293

I

pil

1

Jo
= 1l
AR it 1895. 3

A1478 A= (2016), 235% o}z o]
q

12) S-Elvhetell A 34

10) o] 2]
1w

11) o]
X




52 AN MEE ol2H AA 53 AR A A

A7t EAeE 4 neld w), 3 FHA DT APEA IS go
A&sto] FRstojopnl sl AR thalels HTh A=A o] I
strhal AzhEiad)

4, AEAEs O BAs VIeeR AR AHAER e

sH, A8
ot A2 918 (Gefahrenabwehr)©F & AF4~F=(Strafverfolgung) 7} 73
o] FE dEddom A fes vtk g o]RS esde
Aol QA et AT AlFFITE Aom O]OHO}L AL A7
Urkar Azpgieh kst f1del gk o 7]so] AxEWA g
Q=9 o= 7HPraventionsstaat) 2] 3ol A H}E}E BE dF=

AFEA e} FAAF oo o, S @Al tigk tiH](Vorbereitung auf
Gefahrenabwehr) ¢} HZ & 91ol] 3k o914 o ] (vorbeugende Bekampfung
von Straftaten)ol| 7k St =] 7] wjiEo]ch14) gk o]k oA V)5S
ZdxetA =, AEHA G WFAZ] AFH7F o= AdE
z#stA Hrh19

19) %, AT G AUHRE T FUAE G AU E oA A
sl AAE v =

SACle
T
x] S /\}lﬂﬂzl—/\}_ﬂrg Al =7 29

I B3] THARE olshsta gl He vy

Tl @ o, ool @ EAl) thek ;o] Baste ol ol A “wel 347
4 b A e T A Aol 4 litel 4419 73%%%4 21l A
R E 2 AR U 9] 4 3 o

7] EA] a1geafe] of
w3 AL oyt ek FA(H G, %k-ﬂ :al 185—.E = 75‘1 A o 2 A
BT dart vk AAET) o9k Bdte] I Al FHlo] W Wl AE
AE d =gl HIIRE vt FxHE g ofof & J g7t

A= ANA ttol = oES Za USS BE FUIRE g
14) o]H 3 AFAS & A A5k = A S ZE Denninger, Polizeiaufgaben, in: Lisken
Denniger, Handbuch des Polizeirechts, 5. Aufl, 2012, S.1289. 3+ o]#]3l & U=
o shapgol M T ZxE n glen), Ao s dute WA sk WA}
2FE Y3l dEo g Ao RE  HEA R T Ao Yaulx e} Ae)e
WHTS A AT FEo 2 Frhse APl Ao ek Aol T YEA

TeHv] ok} A2 $-( =), A A, QB AW, FAYAD Y, AR @
A, ggalgat 9o e AATHE @ole) oz olsshe Y Holtl,
ol Zl0] ateli= A H), AR EEl e A ATAAY N, BB
T A2098 A4Z (2020), 5% o},

15) ol @ Bol A AP BN ol - YEFFS AAHL Qe AomE oA,
“AEel B YT 4G ool N WAF A AR - APFRI AR R



i)

EHA 27 a8 a5

ojn
0

Aol 3

29l

7 A

o
T

o]

-
R

=7l A

e

o

)
—_

i
B

i
o

Aqr

vl L ol FE DA o

ol
U
ﬁo
rvzel
3

en. =

1217} A o

o
]:S‘L

&2 Wt WA

3|
Z]

A, FA}ell

A

e

)A
o

el

Eis

2] (Opportunitétsprizip) 7} =] Hl

SBES

I

pi

ghok= Aol

9], Legalititsprinzip) 7} A vl

==
T

k4, ol
} o

&l

(2017), 155% o}
=

)

A21¢8 A3E
|

H
i

1= 2]
kel 2 156% o}

3
o}
1

1o] 20417] Z4-E]

[e)
tlg'{__

4

5

4

2 (FEm)

WoE R T
o#qm_ﬁﬂo
do . W o
ﬂﬁmu%o_a
o R
o ol
F o WP
_ﬂ.mo‘m.AﬂLﬂﬂ
}11E‘LI
o TN
& o 55 1T
N Mo
muuﬁoﬂaﬂl
Nrﬂeg,nan
=
T K E
oo
ﬁowmh_b;ﬂ
7o A
M_,/]J
o v m
Wo#a%]
,Emulo%o
SR
eL.o]Z_.
TXE
O ET W o
= o~ T
=N = g
b}.om
w,ﬂ UK =<
g 7
Q ka
73 Hw
O oo
E=l
= ™ B
§TT P
o © T N
S 4 o
Q
.m_@ormﬂ
SRR

I FAA gl thetel = AR/

ol
=

Py Fo)e] ofv]

2
T A3, Al

Il

17) (A Z)A 2] F2) 9}

AL, 2017, 494%; o2

FE

BEEA

N
N

|

#3te] 2AlgE 212 vgl. Bottke, Grundlagen des polizeilichen Legalitatsprinzip, JuS



T = " =
— X ® T 9 B
< m ) o) RO
R = ,Dl 00 o zt B R F A |- A_l oﬁa w T T
R = O & . BT
Nl S E R =X g il W o T B pems X BF
w%iﬁﬁo@wﬂqwﬁﬂ%ﬂa oL TETRY ERTLEE
) ) T - ~ T
o ﬁwwwmﬂ%aﬂ% T R ﬂw WWQ% e ® s AR T
Ne ! o 1l i~ 5o = Q 1JX,|. ,|,mmﬂ
n — ) X Xﬂm ] ;ollﬂpl gy o N S ! = =
= ﬂo& — 1r1rﬂro £ N iu(l,qxxx.
z ﬁ_ﬁwﬂ% Bﬁﬁ%meA ml% WF mzww_ﬂ M momrfﬂﬂ www%%@%
T oo g @y T g e w 1RR Tss TEZEloc
N ﬁ%:%%%@%ﬂﬂﬂﬂ o Mo R LT TeINILE
NG RO P A NoE w o m N Poia XErafes
z w e T LRy q h T =3 ) R
7 1H7.ﬂoﬂrnn1__/|aﬂriﬁu %ﬂr:lo B iimo_éubci
D =g P LT g KA X ) R, ghrRe iR
= lwm¥e gD A Tnlg T LY ErTo
Tom X T W N~ m M < 0| Lot YT Rl s
T Ewgln il ooy X g ook Tl G RV
I 5 o o#ﬂ.dr.roa.l% o N 2T D Mmgﬂg%z
L Bew 42 e T - tLw T TTET TETTAG
T = F X = o T 70 o B ° do o ® Rl T X =
= 3 EN X — e
< ﬂ%}uu.@_lmu@.% b ) n® R 2
- ot L N S ol -y Bl w22 T X
A S TRl IS oA R Tata T g T
B = o o " X7 T o x =N e B A
° N o o hm dl]o DS R0 X oF m_/u_ﬂ_zuo m:_l,ﬂ W
iy O#E .7E LS _ N ﬂn_ - \a ﬂ/l.A fo~ce) ~_ Qo = N m XY
o } T oo o RO B P B oo ° %ﬁ%% w%ﬂﬂwxﬁwﬂ
= o 9 B o = oo TR 9 < = % N = P TP BT
T LevwRw TR o P s HOSmw HoeH dEm onE
T X TRE of T W ok o oot T pEog ESEETTE
o P oot mm ° B % = x K &N T ST Ew 8 ® P coq
oo 00 RN T e ORI cLcE 8z FNIE
i = w - Lﬂﬁ T WA R N~ K = % ol Ak fﬁ.ana«&a & ﬂﬁwﬁmﬂi ol
roR R of e B = o RO T R B ol 5 ~FES RreEET
.ﬂodhu%%or o 70 ﬂﬁmﬂﬂu 5 —~ A CURC OyWﬂoﬂD,mE .mHuTm%Wm.NrEo
) —_ — N /
~ B o o~ W wmow g ok ) 00 &7 A R ST R i
oo 7 - 2 8




52
flo
r o
X
it
o
ol
o
=2
2
rir
o
2,
X
il
-
U
-
r
Hu
')
X
Al
N
=
I
ol
i
e
S
o

Ao Ag 7|BEAH 2= HFo] Hlm A9 ‘HA o] o]
of o} T8 Q47 VTSt Ao AxHa vt & HHzzA| 9
o] “MA O = (objektiv)” & wf ot Fof Qh=A, A X9
54 F o Flo] APH o2 M3 =X 7t SAFe] FEV|Fo| "ok A
ojtf23), 1ejal AHEAFFde s oX] AR EA4S gt glojA
1HE e LA YR e Wolgk= Ho] AxEHa i
shA, GALE oWt 7)ol el st of =T ekes Aol &3
=9l QoA 7HF Fask ouE 2t A2 o] En) o|F 75 H ZA|(sog
doppelfunktionelle MaBnahmen)29) 1], 7 Z2] X7} o]F 754 44
S e AT 9oz FARYH S 22 AEH (Dauerdelikten) 2
#AHsto] A = FARYA St FARGA A A Y Aol Hele %
A= oln] szl Wz e} dHsA = E ZAAE(FAAF) o A RE, 1 H
Y7t el Fete] AlEGEH= A BANA = A= go] E 5
21) oAy YAAGZI APRAF] LT F B3I BAE 5LoA ] =008 TR
O o] fiz mebse] A9 o] EAO) $a A olsh BueA ©%7] ol
g F, dEHEA g7idel = Bska o Ade] glo] # a3 H YU [Conseil dEtat,
T (i) ol gt A9 H 7= strhe] #eEE Soto] WS THAA =
Eaoo) 49 BAS NEoR PR PRAGE A A ARl aAAE
FolA o7k 2R 9lv] dEolth, BAA R AMA A Faol et e
AP R Bl #aho] FAS A2 A2, e = 81F ol Fx
22) 599 A% olste] Y2 o #ZI) 29t ol gk Aste] Ay o] REd
(Kugelmann, Polizei- und Ordnungsrecht, 2. Aufl, 2012, 1. Kap. Rn. 40 ff.), ©]
B A FE (b4 Pl s HAEA %) A, AGBFL ofv] Yol

A WHAE AAZ P A= HH ] A 2FE vste o R ddsta ik
g3 o) Ax f-Euhetell A wele AR B ZI APRA RS u]EhE Z o= o]3)
o}
23) Drews/Wacke/Vogel/Martens, Gefahrenabwehr, 9. Aufl., 1986, S. 139; Kugelmann,
a.a.0., 1. Kap. Rn. 48; Wiirtenberger/Hekmann/Tanneberger, a.a.0., § 4 Rn. 68 ff.
24) Pieroth/Schlink/Kniesel, Polizei- und Ordnungsrecht, 8. Aufl.,, 2014, § 2 Rn. 14.
25) o] F 7154 ZA e o 2 ( AR oby gl e A S (FAAF) =
gt BX 0 R dh= AEe] ZAE Wakenl, o] F 75 Ao et =o dvte)] #e}

o] = vgl. Schoch, Doppelfunktionale Mafnahmen der Polizei, Jura 2013, 1115 ff.



Do~ ‘ulx._ﬁ
— £95 ¥
— 1+ ztwﬁ.rmﬂ mm@ u.:e,
tEaF FESIZ S5 o
- o Fi D B o & mc% g
— ol W T o o om o o o ~ S8R
T = i o ol H 8.7
A TR 2 W e A . ET 3B
HENg K dlo T o o n — - g T o
‘Dr‘_l_li,ol\._uﬂliL ,i UEHL._IUHﬁoA M pal H Oﬂﬁax DM%MM@%EWO
lﬂ,wO,mﬁH}\UJuL ﬂzAmuﬂeoﬂ _Aqﬂa el “ e84
2o B PER g Y L G silgy,
E G - ~ T Ty = MW x%.ﬂoa1ﬂ sgiwdz
qpme Test SERIDE A B sNER B
— T X ol O T o do ¥ %0 n o o) o xR 0 o e &= n%o_a X e =
B w N X E & R IR *om g w R S E
T ozow Boa wm N M ST SR~ ﬂ%mwr. mAa%mcﬁok
W wﬁiiﬁ _LES,MJ ° o T o B 5 oo T X K .Lmvo_uvym%o»
S gﬂmﬂwwym‘x maﬂr% T IR 0 W o o 11@%&%3
= N = < — ‘L'\IQI T lry .17 e
- Pz]tlﬂ%ﬁ&,m o %&%VM&% of - R O.mm_&.l,ﬁoh
o ™ NOSON — X o} T o s 01 ‘m_lﬁo S ﬁCﬁs7j.A
C %41@%@4# %g.ﬂ%ﬂ% VIR o o T a,mwgl,wow
5P w Mo B WM ® oo 0 o N X ngaﬂwam
2 X Qk%ﬂ]% EQ%:% A o o ® o mm1%wﬁi&
~o B U ﬂ7dﬂ1_-oo X! X = =0 — = dlbt oo IMH. Mrﬂ
% T oo 5 %ﬂmawﬂw%&mﬂhme oy e = ﬂﬂﬁ& mcnruR,memomo
R o X R o1 o 5 P o o1 - A
r %M%ML £ HLﬂwrmoﬂﬂ%m%ﬂVﬁo% < ﬁ?wﬂm Hmﬁﬁwmﬁ%
_ X o] T H = =) TR X< i 0 ol OmB7Lo
&) o Q I x Ty 2o W o= ) 0 ot ) =
) vi AL EE = X N 0~ . ;OL o) - ~ . O# fr— ‘mﬁ_u [ c.:; j—
o Eﬂagaa@ﬂﬂﬂﬂ%ﬂmﬂoom ﬁwﬂfwA B R
i DI B 11U.ﬂ£o X e = o T S i urm.lmdeVmwd
N 1 o S y 9 ;oigﬂu T e SR TELET
® JW%ﬂW]ﬂdrﬂuA X oo WOE o i E o LB a
- X o oF M e Wl/ N N T o ,WAE dr wr _|_N_._._ ,HA.I T me g © Do
Lok b 2R E R c L EaT L ET R 5 izs8%°
) ~ 3 = SN ~ " mﬂ.|1_. M T mo == -
& @owmﬂﬂsﬂwm%%mﬂxmﬂm%ﬂooﬂ% womrwwﬁwu TEETrIE S
— 4 =5 "X B _ —~ ) et ~
u ou;ﬁ%zmmﬁmm ﬂg%ﬂﬂﬁ%ﬂ 3 Ze 0l - g
~ @ﬂﬂaqmﬁuﬁio»m\m._ﬂ%\wummﬂom @ 4Xﬂ,onoqw NS
—_— —_— )] N~— I
an m,hfrﬁoﬂmmmq@ g My ® T B Mo
KO ]5’ Mﬂro @ﬂiﬁ%iﬂ@
® ﬁaﬂﬂ%zlam%
® R }@ﬂ.qyefﬁo
0
R ) oEVAT T T 0

olgj.



AR 97 Aol A gulste] BP9 A Ale] EYBLYS
sfo] grzub2) WA} oleld T4 A B NP AEF RIS o
of oA A BAS) A olFA £ee FA R A5 v
Aol SAsE Ark o] BAE AFH S AT wE man
st

2730 %o AL eAlo o] mele] obFel QAR glo] Fup

ole] 705 el ol FApe] ol migy gl S H2 Ao, JIH

gol B o) F AF] A7l #a o] Wk Zolth. ol
A5 - AR Aol B2 - ox wdo] A 9P EAE ol
2 o] YT F Ui W, AMARE Aol AFSE A5 olH

29) A28, “PAd A Foll o] 2o - A #2892 Paradigm Shift -7, & stA T, A124
A4z (2012), 193%: o} ).

30) 2] https://blog.naver.com/oes21¢/220939515491.



H

%O

A

/g—

FYH

A A2 o)A AA THI A

ek

58

ol

ol
ol
Rl
K0
10

__.A_._._

24, 28, A

ool a3k

O« =
= ‘A

TR

il

o

4

o

)

PAHe] oy g9 7peu 7MY WA o=

)

oF

1
ol
Bl
K0
10

__.A_._._

]

—_
o
1

o

o
B

el

o

:[:II_

1

;.OL

)

T-A el

ol

1|

o

oF

)

£ A3, AEE3AL 2017, 14%.

&

iEN

G
1%0
=0

X

o

32) -2}l

%

oy

5

3

A
=

o} WA= )



t}.33)
=13= A

1

)
il

A3

#4712 5o of

p—

7% BA7} a8 5 o] ok

of A% ofy

=
=

7F2ek

o

2ol
.]

=

=

=]

Z__]]
o A7 of 3

ko>
AN A% )

3

off SlojA
;:(?]:

)
7FA]

kel
=

T N
~ T du o o
"o XO G ,;Wo H oo o T
=0 " %o ie) ° T o o —
RO Y o )
T KO ! N H - W R K
Lo 209 s K N
=) 2 Lt S I = do S rw w
pR RN prE = LN A v
w o A s < e gE Er
T 2w Moz = W ™ T o O g LF
i) HA_I —_— WX i~ T X Oﬁ S ~ R K o)
ﬂnwﬁ_ﬂao_/mﬁwm o & T 05
Do ° R %Maourmu_ o T B B e
.Xﬁi ﬁoME ° nno),nill = Z‘?
T " o I” ,Wgaﬂfﬂ L =272 e o
%%@ﬂé%% Hode o an_m_ﬂ;ob o iy
- ” ) o e
W.__H M ﬂt ™ ~ E:ﬁ Xy el i o E mu o _1%
o™ . o & B o7 oo iy RIS o] — T
o oy ol Rl F o T mogm X )_ = S ﬂﬂ
7 o TS i oo o) L R
W oy H N ® 2w £ k7 XA
~ T ﬂlz @aowxm o M
S A I - : Br
W@%%%ﬂﬁ%%% ﬂwn%( N
o5 N ~ T w P A
Eﬁﬂu@&ﬁ@%@A@ 5 o o o rEORT
_ — — ™0 0 ] gy 0 ,.I]] N
q,m;ym@g%_ﬁmﬂqu&o = 7 oo
R I bz R - e F
%o o N " T & oF X ool " - 7 oo g mmE qw.m
7w @M1LEﬂ BT RO S L
o L= K ol reoNr IUREENN = T o R
NG K N gy T o [ %
R £ mmlwmmmmuwwl il w K F oo &om Pn_wooga __hmm R
~iPEZY qﬂ%qa@;@ .
PEw s P %Eﬂﬁ SR w T =
fo X rrsa oo 7 R
S . X X Br ‘.:L Eru LvL O#E = X WIM B =1
%1@4J}a@ﬂ1wﬂ,@@z BEOT B
s I ok XY N 8o o ol X 3 W L m
CEN Dy gy = Y R
BT o A 0 J - TE T E -
X X n = ],LlEWﬂ,l
T T ) K
El ,|n/__/l e 905@&0
SN « =3

i, oo
kol &, 367% o}

3



Rk
%

@

o)

]

o
1l

ol
el ghol A 3

H

q

FgHe due At

o]% %

=]
=

-1 0

SR

DR RN E
14

o

o

A
9

S|
A
H
=}

B4

Zio] A

-

L

B

<]

h

PN M2 o]2A AA 53 FEYAY
[¢}

2

4
Hgow A E Aol
2 o]

60
2
o

B
o

o

el

3
ol

)

o
el

el 34

.]

R

=2 %

Ag 2 o

Gk

9

9/]

H
H

R

1

=

pzs

bl T3
A ol ARYES] ARE

°

A, wEkA 7

o

.

]

A

fois
=

al

q=E!
Fade2A 7

s

=

of Tt A%

Y

£l
R

=

—~
fite)

0

T
e

i
=

b 15
Aol zeell o

Tor
s

5

9

i
=

i

0
pul

1t} ole

e
=K

ey

=]
=

F. Werner?]

A | A

Bl

Hel pAstor o

e

oy
s

e

Rl
(Verwaltungsrecht als konkretisiertes Verfassungsrecht, DVBI. 1959, 527 ff.) S 2

36) ©] A7

Yool

U
i

Sl

A A

[e)

g

H
H

]

©
pils

o FeQe A Ssdehs A9 v 2 FA o

Zolgbal & & qlth 1ela o)A 3

5
Ho e}

El

S

3l

[e]
(Mayer, Deutsches Verwaltungsrecht 1, 3. Aufl, 1920, Vorwort)©= A o]% %]

HE v 3
o2E fA44E & A =AU
3 (2010), 219% o}z

|

(o)



gk mhep 32 on S Fwe] arefshA] Kshar olvhar Ak Aol
Zoll gk BE W, 53] FAEE EBEhE AoR QEfdteE e 4K
7b @2 AEold ol dsh= Aol BEEhe vl 3 A=
gt

V. 7238 Az ol 24 AA == A3 Al

1. Los von BHFAZEB(CILZ} X[2)

BEYAAYP ] MZE o|EH AA 59 FAE “Hrh A A Hlof
U7](Los von HIrpff)" 8= Ao 2 A&t o] Hh Bl 42
FAW o] 2] FH|A wFol vt ARYAY o2 S VIR
= 7H A a9lo] Har qlow, wEkA IE SEshe ZlojopE R
FElver AR o)Ze] WS 9k AARA et AZEHr] Wit ol
o} o= HIrh ppe] AE Y o] E2 HolA] FAS AXH A F= Tt

A AT MA = ER R skehe A AHE Aew, esde W
TPl = A frAE  fle AW AL A o] EolEhe A6l Y
Shar itk AAR Hih_fpe] AEAANY o]E2 T o]Ee] Hied A

oMzt Bb-et whALS] 2 (HFIEHDE Bl E3 8- A5 93] “H]
o] A sH(Kreuzfeuer der Kritik)"& W7]el o] 25]ow A 74 #a)
ek O]EP—EHQJ AT S thetar JALe] Fobd & AbehbA] HRthE Al
ol 23k AHd & O WolFal glrkal AZFetE39) thnk g2 itetol] A
= Mo B 78‘7%33}3‘?5 o] ol gk HlFEo] FAsHAl HA/NHA Kst

38) 2020 129 280l AW AW r|stEh Ao BRIl A AA =
Aafolojd SAEHE AXNT = 8l



62 BEYA AMzE ol2H AA 753 PR Y ALH

B gonE, ojste] MEe ARAMe) =T 2AhsE Aol TX R
Fel.

AR ARG FAOR st Hihe] ARARY o] 2400
e BB ORAE “YHFL BANI Wt (e 9% o)
o AN A B e AHEL 7 onE AR e AL
A 540 27158 EAMPAHEZHER S Aol 1 £AE o F3 gtk
B, 49, 19809 o] oI RAREE B o] Be) 4P AL o
A W AL es R §4E 5 itk del A vl
vhehbr] A2 giehas) c1e s 20006 Bl Sol A RE S Al2e Aoy
Aagere) sAeks B Aaele 94 WA FUe A 49

ol A ulgkzo] AAHL s, 2@ vRee qEd duis twae 3
o Azl A, AR BAoE wE AEATE ol 194719 A2
¥ ol&el Folgol glol Amg wol 7] zste] ol Tololt FH
1A Folo] 8835, Folo] 5§54 ghvtel] wak EARAD 4
# S Fshs o Fold dryehs 440 Jxe ok ARZS

l:,_
(e =4e 5 4 Aok

2

40) Hrh R 2 FAY ol AFo 7id, B&AL A, NEAF 55 7]
gt sl o] Zheulol A A A LS Hetal = AL A EEe] A

7 ze)/de]” Al B Aotk 3, Hrh g2

2 REsSe 94, AETTe 94, dEAde 43 3 ARl 4

AT AR A o] FaAe] xEdo A #& vttt A2 o]
tskods Mk B, fTBOL T AR, Al A2k, BASCAE, 1983 )

41) IZRHBUE, B2 1TEE 2 b A 72 B RE 0 BLGRIIIR AR, BAEE 3 i, B5hE, (5 IREIE,
1960; HRFIE Y, Sy Bk M &t @ L RBCRR O KB, int KEEFH A AR E- 3K
PP e, k& g &k, SAAEER D, 2013, TEA AQLE-

42) olA Y A M WiAE V1 xR Wb RS BEAAY o)ES WAT Aoz RIRGR
=, BROWES LT, BE 3 45, int KEEH - EARNE - FREF W, itE o
LAk, SAEE D, 2013, 15 A A& CREH N - AR & 3KE i Mol o 2
FEvEtel olv] WeEkH ok A/ ASH/ AU (T ), AsItAd T o, BE
ekl 3, 2016); BUHI Y, k@ ek BOR, WRBOR 15 15, 135 F=x.

43) BN, B, SIUAE, 2002 A2 ZhE b, B RSl TELGK, 2 N B
Fold Aoz Wg-&3nEo vt

il

=

|

oY,

-

=)

1o

BN

Ac)

ox

1o
ot pot Py
2 o 2 o



A4 w4 & F 63

S, WFIERA9= mhige] ZEEAR o2l Uik Fo Hw

S, AR3F A9 Ao 33 WY mE AT fA8E 4
2 maow s 449 o4 1 AU BAGE NH ATl )
Qatol A o Wk FAd AL 1 Wgow szl ntebd P E)
olal ol Age] BAe] @Al FA Aol Ak eh=th

AR, AR 9He] 39 ARDAAe] AL TR T A
o AL WE o3 AL Rolng, o AHe /EAoRE YU

44) MFIERE d&do s Fosto] 4 AAAFwES AA A wEARNE ¥
gz AAFA, IR E 9% ARdaditels Al A4 e FEY
A o) 28 AgStATHelH @ MR IER S AbalE HFIER, FERITBakOIARN
LBy, NAEES, B 144 & e gl o] 18 HIRfIERS dEdE

el olgH AAE Mzo] 755 o }
2 AEZ @i gt

45) MEAQ AZA e AR B3 WA o)efgh v Wk A2y st
o] AL o] F= Aol 19] BT ale] ApAIGE B HFIEHE, F5T LT
P, 2011, 6%, 70% olal Fzx. uhul WK IEME ol ZLITH IS =3
(1989)°1 4] o]&f &k v 2o JZa =95 ANAAGE AL dF8) F712
S, A5A AEde] Ao 2ol We nHES 3 Wk EtEe] 4 2a A W st
et FA kol Fabed = il W, B TRIRE - E B oA 5 int K
e A HE S M, b @ o a e ik ifEE R, 2013, 21% o)) =

e
o
o,
i

o] ol E7|% WrE 7HA

i



64 ZEYFGH] MEE o] BA AA 753 AEPE o A

o

G

2. 4742] 7|S0| 24

(1) 4712] 7|=0l22 M2t olF

Hirh el A2y AR ool Wk HaS EdlE A HI W IERS]
AP ol 22 SHflol T 2ARY IRE 4 AAE Z
e, a8 Oz wolgo] g-2iuete] A FANS olE4 AAE
TEohE A2 AV Ak o= MAIERFS] AEYAY o] LI HdeH
A BEY o2 585 7IZE il Uvh= AHollA 22FH 443 "oy
A Seskar glew, Faut: o]zl i & Aol 7|xsta
= ol Bua AZE7] wioltt. ddd] FEA ] EAeE ddst
of WFIEMS “FZ2A FAke] didS F72 & AdA 9 2A= HE
o3 AR = oz o] BAl= y|EAH o7 AN Fxo|t) g
Aratar iz, o2 3 m19] o] 22 WolEoly] Zasith B E ME
A ARALE S st dE B9 e HAE ayskd, 1
o A= M IERES] AT <]

| o5s] QA =94 gl QoA mojehs A
o Aol A AWH 0 Ao] FEHu|ojof & ol 1L ojw
o B5o] AP AowA HAH 4 Ak AV e A

% =
g 5 Qe =UAAS SyPse Yoz 4y - waselol Bk 3

46) BAR= B o] o W =EolA oln] 4
AN, AR RR o2
5475 obdf). TRl Eekal thA] & W o] F
=

Agste AL B 222 e s F9 4ol glo] 1% 13
@ gast dvkn sG] MRl 53 BA 449 A5l ES AAGE
ol f, 223 F ol®e] Ulgel tlg mrh AT AW, 1@ olE e WHEol

o & A,
e gt S5 Wd et dvka AZelr] wtolth



4714 B ol M
47141 71 = ©

-

T

1

o

A

=]
=
=134

-

o A, &, oy, 4wt

gAel Fejz 745
Aol A%ES o

_8_
o]t} 47)

-

R

RLN

=

1o«

Iz

87] ol 2]

S

= AA

1

°
pal

Pes FUAY A%2 A7) BaEa 6

Ry

37k 4 odnye

1)

U Bue

<]

, 1]
=
=4

L4

]

Ayz

o

B

el

Shal & 47FA] 849 71%) ol9dd %, AFd s

S

pul

3 QAZ AAYH

ZlEez AN

a8 a2

B
__AE
o

p—

o

-

o GREe WA} AA

=
825

[N

R EREE R

she

A7E A AL

%3

Ay BAE 3
AL, 2017, 9% R x.

=

47141 7]

7}A & vk~ E 2] 3] E(Maastricht)

ket

=

=

3]
, EUB 2, A%

7 =

S

AW ol &4 AA

e A&

o

(ED)e A-S

(2) 4742] 7|S0|22 LHE

A& vt o] 47)e) 7]

47) BA} o71A 4




PN = ol2A AA

2

!

66

el

B
I

—_
o

X

ol
i
ﬁo

_—

&t

S
il

°

AR 3

=
fu

[e)

=

=
¢}

} Generalklausel) ol 7]

(Spezialermachtigung) ol ++A

5}

[e)

el

G
0
ﬁo
!

Zo)4)

B

™
T
el

e
)

—_
o)

0

-
~K
el
o]
o
Gl

T
i

=

Ao
A4

L
R

3}

S

gojo}

]
&

o=

=
A
3+t

712 3

8ol &

o

84 ekt

S

=, o7 AR e of
2

=
L

oy 70

LE o:.c
of 1o
T
W

o
T R

o

AL, 2017,

=
=

T A3, AF

bl Zpale 2 e

o]

b Al

o

kel

2%,

Fa qlet ol

o
2020, 63% ofzf

o] 3§
95%: o}



TR

HEA Ak

N

sofok &

1y

ol

Atk olw

Kok
L

1)

o A

]

& ojx

g

o

)

)
=
o
o

—_—

9
K

—_

;OE

el
G|

ﬁo

3

Z

7ol Al

A 2ol Al

1

A1l

3
pul

s ol wriel A9

Ag =4

S CERBE

S

Ag o=

=
fLN

2o)

Beje] 7

i

o

X

&

gt

)

N

o)
N
o

W

Nfo

i~

WA =0l Hrhs o slon, 7t

M}

o= ofe] 714 o]

2 (UbermafBverbot)
Atk o] 7k 7

il

[e]
2

3}
=

I @ HFA2FA9 AF (UntermaBverbot) o] 2FaL

o olv] % 1 gl

2%

27 9]

AR = A

49) oA



68 BEYA AMzE ol2H AA 753 FREAAN Y AH

AZS0 7] agAel Qo] delolut o] AFelrlm Fsh
2o 5o} A2 WEe] Aue) Balslel FaaA ) 9o ARHL 9
e AR, b FaFAGE Ade]l AwACE AgHT YA
Fe o Wl 3 gstol 4 BaFA on

o7ke] Zgo] A PA AFE AANHEE 194719 = AEFFS BE
7

s =
P Ta3 XS deta e, aAS &t B2
=
3

39
0AM| 710 Eo] A =Ao] FHFA
WA A

“WFE Ao ol

_j
ol
o
=
o)
2
)
n
T
2
o

>,
il
g
>
o
e N
O_?\ﬁ_l{
o
%
flo
ul
>
)
ot
o
e
~N
>
)
ol
o,
8
rlr
jus}
-
o
v

50) L2k o] o] HYF A AL oA ©l o] 1 < =8 guE o] 7tn
ATHE AS ulstAl = FETh oY o] f 2 HdFH 9] dF9 s AHEE #A
oA Bgk AFEo] ol W3] ol Q=nk, 18 $ o &+ Jaestaedt/Lepsius,
Verhaltnismafigkeit. Zur Tatigkeit eines verfassungsrechtlichen Schliisselkonzepts,
2015 55 & & Ak

sy BagAe] AFe] ga Aud wo e ojna}, el A3 BrnsUL”

APt A137 A2 (2007), 275% o).

)



3 AL Qo] “BEfaBdold LAS EF ARAAY] 7)Ao
o 2ugaTela §r)s)
S, AFYYY oleL 911 HelE AE E 3 Hd Atk AEe

WAZE AAGA | Aol old] B o] 1eld wAE A3t
7] §ste] o] 7HA] FEjE W E 7o) o] =Rl=nl A A 1N e oF
3l = A3} 93] AdA(Vorfeld der Gefahr)oll A9 2 2&%F o] &}
2914 Al 8kl (Schleierfahndung) 2 & ¥ A4 9199 MY 59
Aol ol sfidgtth el ol WS Fste] AHPAY ol
911 =g o] %9 st WEol thAsts v stz d3s Hol

AL QA

-

2. 3%

0

Mol ola

PNESE

o-d

2020 A=A Aol BA XY AR ¥ExEH0E IFE
Covid-19 AbEl= 1] b 2] 918k 714 gid & E719) s A vHE
Ak 2Eal 1 Ao “ALs|H AT e g el A ENeH, X
FaAEE 5o ZEd 2X7F (AR oy 2 e B3 JE ol

Bk dolo] FHTES =& o]HF A= Covid-199] 2Hits WA

52) Gotz, Die Entwicklung des allgemeinen Polizei- und Ordnungsrechts(1984 bis 1987),
NVwZ 1987, 858 ff.

53) o] EAl Wate] Wb olv] AFcheta WS wste] FEATE Fate] wE
S W o) Om 18N/ S, A U] AR WAl v w
S AEA 999 AU 7, kP A6 (011, 91% o)), Tk A48

85} A T30 A LTSN ARG D) QoA 9F Aol Mol
e AFoR Z|2AE P vk ol

54) 53] 2020 129 S0l 2 A7 19 1,000 & dojo] oA = Alsre] o] 2
A HAA el d- o] A Eo] ofo Tt



N

70 7%

lﬁg?glﬂég

Azg olgd AA FH3 FBBAE) 94 A4

it

|

b BI7F vk 2euh 2R A= Qlske] R3] A}

re simle] Z)igle] Alge W Hglom, 23T

Of

o
i =0
© T
o of of
2 E
ox 19
o

IS
N

o
ol
N
M)
ol
ol
-z
o
2
i3
B
N
N
i
o
ol
ol
N
ol
o
2
o £
o
ok
(TR
Ay
o
Nz
o

w
4
ol ox ®H T
o X rfu
BT
BV
LA s A T )

4 e

‘o
2}
)
)
e o x
ol
Lo
X

e
=2
>

o ol X2 2 ¥@ o gy 10 Ho
"

SN opet oAz 802 &
gg ofy
O A R IR
o &

r
J
I i
X >
o
e fitl
Sl m
12 ol
rs23
A -
0
. o
N rlr
- A
o =
o rlr
rlo Mo
X
ro -
o fH
z o
2 2 o> oE
= N
k) el
ofl
ol
ol
o
fl

o
ro
v

AR AR E |2 A PE3 AR | T8 @A AAINY | AAERY
-2 & F | 20210503, | 2021.06.07. | 2021.06.29.

; | g e,

56) A Covid-199] & AR A YA AAFE] PP HL Fahsivks 7S
wol AshA HEukel A, g W vhy w37 3. A9 942021

W 59 294 KBS 7|AF 33 https://news.v.daum.net/v/20210502213422801?f=0)),

57) ol Aol ek BEFAN o] e WL ojn] o] FAE o) AL

slenh, 1 ke gELel
MR F97 in: Z2Y g O - TEAQ A5 AARPILE Aste], (2020
WFFe] Mot el 1S 47] ShhE WAAR), 3% ofel; weA, “mErt e
ol xe] BEAE ] A A H ARy T2E IRt wef x]Qke] #HEF2(2020
A103] A2t A skE Avy BF X)), 157% of#f); o] 7%, “mE-19] whE

Aol wek ARA 237, Z/PEAT, A7 ALE (2021), 1% o}#). @4,

At A BE WSS U THANA SeEg AEsh] TED vk Aokt

g
11}-
gl Gl el ARA WA - mRU9 e glo] ARaee] WA 2]
o} A -7, WMEe=F, AI37TA A4z (2020), 95% ofF ).



90 o N
L3 = o
I ol i
. R [
WJ_ 8 o e
o mm <
P Y <
e o M
K Ikr o
g B o
~ " = Tel 53
: Z,._ < — a
r~ . = T
= .\ = o8 0
: S it I o
= . w B S e
% =2 ‘HA.I7 OW .,(m .Llyﬂﬁ R
= wE % 7
- = 3 Ay %0 W
— L= et S C wX B g o
- Nomo S o R T A X
| N o N T ~o N . AN <
1o o 9T X O ~ < P w0 X -
o NE e T4 T = . ) aﬁﬁ = - aﬂ
-~ - = R N S -y oo f 3]
h TERH gemsam Lol YL ¥ |
Kl T T ol X8O i
— E Ton N X T . 7Ho| ﬂ@l iy B N oTﬁ EI
LT E =S T s BT X B T o
el L TEsi 8805 = o B °
BET ~~o WEBEESTWE 2 T o= =
a1 X DT_AM.S_E_SI oIHﬂ iy o) m T o
= Smm AR LWL E = o
U T T = I - = g -
- mnoEe N S b o o) N B o T
HWm%Loﬂo%mumﬂ_@nni Wo =1 R po X N
T o R X Mo . L R e ne o
=0 T -~ — T TOo e N
Ex B E 5 SR REE ,mm.xﬁoﬁma -
S XN mw Cgngn 7 - ® KO X = =% o el
B o FOT g B oo 2o B 0 BB N il
ol SR T R W 9 R o o L& N
SE L TR R R B g (] N Eoage Gl
J WO Poﬂﬂoﬂmmw,mo_u;o}ﬁoﬁo W I o =0
or 5 i = o B %o Ul T B W o+ o ey %o W 53
Hogan (PaoirRs gl @7 L wmT I
=3 ~ .~ N . P o N Rt
i M PHED (EFEEC (W P fwx P d
Mo RERT W R Lo TR W<
- S NI [TT T JoE o e T E o 1} o N SN

, 2010.

~E Za v
Q.

A8k Amuh g AFR), 2020.
, 2016.

A

,ine

i

T A207 Al4=, 2020.

z

T A11E A4

, 2020.

3}
of

o
<

2}
A YA - T2 19 L

77, kATt A27E Al

A4

il

] 7

9]
=)

1

aked, (2020 W19

S

e
ZF
A37

2,

=

37}
ek

BEe s AR, dAAAT A3 A3E, 2012.
‘6_"

(2020, A110

3
H

Ay-o] A
WA =} 2), 2020.
1A
o] 3

kel
hal

2l
A dHelAe 7

al

SER e

A42%, 2013.
744 Fpol:

s}
s

¢

A

«“
«

)
]

)

T
A

A4,

=13
h

=13
-



AR/, AR ARE e WSkl A Y

YR A= ol2A A TE3 AEHAE A 4™

, ‘PRGN o - A FAR9] Paradigm Shift -7, A ZAT A12A A435,
2012.
, ARG NZE o]EA AAY +=7, FdWE A18d A1E, 2017.

A 1z - AE5A g 2

o

(?) =", ¢rerd sl 236, 2011.

2021.

o|E8/HTA|, “AFARE] AU ] Ad Fu - 5 AU =Y
%% Faste] -7 FergetaAshs R 194, 2012,

LTt “ER s WA NG O] AR WA AT, AR AT Al43 ALE, 2016,

ol e}, ‘WA AAI FARFAN, APEAT A13A A2F, 2007.

ojxle, A g - T AF ol et MAFNH WAl - PP EI AL E
THES] FAAT, W}

=3 Al21¢ A3=%, 2017.

3 W9 - AEE 3R f84 AE BAHAT
A|25%, 2009.

FE, A BRH A2BE e nwy 12, AIEAT A8 A2E, 2020,

O s9&3d

1. @&

Drews/Wacke/Vogel/Martens, Gefahrenabwehr, 9. Aufl., 1986.

Kugelmann, Polizei- und Ordnungsrecht, 2. Aufl., 2012.

Lisken/Denninger Handbuch des Polizeirechts, 5. Aufl., 2012.

Mayer, "Deutsches Verwaltungsrecht I , 3. Aufl., 1920.

Pieroth/Schlink/Kniesel, Polizei- und Ordnungsrecht, 8. Aufl., 2014.

Wiirtenberger/Hekmann/Tanneberger, Polizeirecht in Baden-Wiirttemberg, 7. Aufl.,
2017.

KEEF - e A MM - SKEF L W, h&o%ea x 3, i EE 5, 2013,
M s, a5k, f2Em, 1983.
F 86, fTBGE T8, 2aTa2hi, uh s, 1983
HH R I *’f?ﬁuﬁz&mﬁﬂ’}f % 277, SifbE R, 2002.
, T TR MRS, SR3ME, 2013.
T AR, Lk, A5 ik, 2002.

2. =%

Bottke, Grundlagen des polizeilichen Legalititsprinzip, JuS 1990, &1 ff.

Gotz, “Die Entwicklung des allgemeinen Polizei- und Ordnungsrechts(1984 bis 1987)”,
NVwZ 1987, 858 ff.

Jaestaedt/Lepsius, VerhiltnismaRigkeit. Zur Tétigkeit eines verfassungsrechtlichen
Schliisselkonzepts, 2015.

Schoch, Doppelfunktionale MaBnahmen der Polizei, Jura 2013, 1115 ff.



A4 w2 8 F 73

Werner, Verwaltungsrecht als konkretisiertes Verfassungsrecht, DVBI. 1959, 527 ff.

AN W, PR TGRS, — B o b, int JEER - e ARME - 3K MR, ihEro
A bk, VifbEps, 2013, 21% of#.

ARSI, 2 T & i @ L2 2Bk o BB, n: A7 N Ve A s - Sk IT L M, it
@A LYk i e, 2013,



74 AAAPR Az o 2H AA T} LA 94 ALY

[==xE]

$2ee Azad
o8 AYE Be oleg
3 Hepd Ean e 3
e S T
Wep 15 EAlol g A4S BRE 4 s 4Rael o 24 A4
2 Ajzo] FEHIdo o, o|E Fape] ARAAWS) A4 ARl

ARyl elelsh Wl @ 7
o] 7)zale] A7)
) 2= o]l = EHO}-Q_

2

el B 182 Eotel 4B ol EL A
v} 25 ojel@

2
o4 Aze x9e v @ Aclen A,



[Zusammenfassung]

Aufbau der Neuedogmatik von Polizeiverwaltungsrecht
und Wiederaufstellung der Status von

Polizeiverwaltungsrecht

Suh, Jung-Bum

(Dr. jur., Prof an der KNPU)

Kim, Yong-Joo

(Dr. jur., Prof an der Chodang Uni)

Bisherige koreanische Theorie der Polizeiverwaltung regelndes
Recht als die Voraussetzungen Aufbau der Neuegogmatik von
Polizeiverwaltungsrecht, d.h. Polizeiverwaltungsrecht Aufbau der
Neuedogmatik von Polizeiverwaltungsrecht und Wiederaufstellung der
Status von Polizeiverwaltungsrecht.

Die bisherige koreanische Theorie des Polizeiverwaltungsrechts
entspricht der alten Theorie, die von Tanaka Jiro aufgestellt wurde. Also
Sie verfolgt die Entwicklung der heutigen Theorie des
Polizeiverwaltungsrechts iiberhaupt nicht, was zu einem theoretischen
Ansatz {iber neuen Problemen wie Covid-19 fiihrte. Daher muss ein
neues theoretisches System des Polizeiverwaltungsrechts geschaffen
werden, das eine Losung fur ihre Probleme anstrebt, und durch dieses
muss die Rechtsstellung des Polizeiverwaltungsrechts neu festgelegt
werden. Dartiber hinaus ist es notwendig, die Absicht, den Umfang und

die Regeln des Polizeiverwaltungsrechts als Voraussetzung fiir die
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Diskussion fiir ithn zu Kklaren. Auf der Grundlage dieser Sichtweise
mochte ich vorschlagen, das theoretische System des neuen
Polizeiverwaltungsrechts im Namen der "Vier Saulentheorie” als
Alternative zu der bisherigen alten Theorie des Polizeiverwaltungsrechts
zu strukturieren, um ihre Probleme zu losen.

Da die Covid-19-Situation eine grofie Herausforderung fiir die
Theorie des Polizeiverwaltungsrechts darstellt, denke ich, dass die
Theorie des Polizeiverwaltungsrechts durch die Reaktion weiter
vorankommen wird. Und ich bin mir sicher, dass durch diesen Prozess
der individuelle akademische Wert und die Bedeutung des

Polizeiverwaltungsrechts ein neues Licht bekommen wird.

M| of(Stichworter) : 7 28 ¥ (Polizeiverwaltungsrecht), 38773 23} A H 73 2
(Verwaltungspolizei und Kriminalpolizei), b7} A 22 5FH Blojy7] (Los
von Tanaka Jiro), 4712] 7]%°]&(Theorie von vier Saulen), 73233 H 2
$1”¢ % ¥ (Statusbildung von Polizeiverwaltungsrecht)
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[Abstract]

A Study on Deductible Expense under the Corporate
Income Tax Law in a Debt-Equity Swap

Kim, Sang Jin
(Deputy Director, Tax Tribunal)
Shin, Ho Young

(Professor, School of Law, Korea University)

A creditor corporation is changed from a creditor to a shareholder by
receiving the stocks of the debtor corporation and extinguishing the
bonds through Debt-Equity Swap(‘DES’). However, In ordinary
circumstances, The market price of the stock whose debtor corporation
with poor financial is usually less than the bond price. At this time, there
arises a problem of reducing taxable income under the corporate tax law
by deducting the difference between the bond price and the market price
of the stock. In the case of debtor corporation that is a general company
that does not meet the tax deferral requirements, when considering that
Income from Discharge of Indebtedness(DOI Income) are taxed, and the
losses creditor corporation recognized as an expense should be covered
as deductible as possible.

But, the tendency of the tax authorities to exercise their right to
taxation by capturing various types of taxable events for various
transactions derived from numerous areas of economic activity is also

seen in DES process. With regard to transactions between affiliate



corporations, the tax authorities initially apply the rule that ‘the Denial of
Improper Transactions and Calculations'(section 52 of the Corporate
Income Tax Law). but, the Supreme Court and the Tax Tribunal began
to use ‘economic rationality’ as the basis for judgment, the grounds on
Denial of deductible expense in DES have been lost.

Considering that the inability to collect bonds is the amount of
uncollected losses of bonds objectively determined by external
circumstances, the inclusion of bonds as a cause for bad debt by a
corporation under its own internal circumstances is not a literary
interpretation.

The entertainment expense regulation is widely used in practice from
the standpoint of tax authorities to secure taxation rights due to the
inclusiveness of the legal text, but the concept of entertainment expenses
should be limited to ‘entertainment expense to play and drink for
pleasure’ under the premise of business relevance. When thinking from
this point of view, it is easy to see that the attempt to regulate the loss
of creditor corporation in DES as entertainment expenses 1S not in
accordance with the purpose of the entertainment expenses regulation
under the tax law.

If so, it would be a reasonable criterion to determine the possibility
of deductible expense by examining whether the expense of DES the
entity met the requirements of section 19 of the Corporate Income Tax
Law. As 'expense on disposition of bonds’, it corresponds to “amount to
be attributable to or attributable to the corporation as other deductible
expenses’ in section 19, No. 23 of the Enforcement Decree of the
Corporate Income Tax Law.

DES is based on a business judgment made by creditor corporation
among several economic options related to the improvement of the

financial structure of debtor corporation. I think it is unfair not to allow
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creditor corporations to take into account deductible expense by
excessively expanding the standard under the tax law. Therefore, the
administrative interpretation of deductible expense in DES, which does
not conform to the current laws and the Supreme Court precedent, should
be deleted(complemented), and the role of the tax law should be

controlled to operates to a minimum in this area of economic choice.

FA o] (Keyword) : &2 3HDebt-Equity Swap), <=5 (Deductible Expense), =3 3] &
=2 (Loss on Disposition of Bonds), 7 1] (Entertainment Expense), HAH #19

Z(Section 19 of the Corporate Income Tax Law)
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= ool 7|2E whdslte] 2014 7S ]I oA ZElo]MAl =
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T A5s AAsaArh8)
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4, 295, Z}—Zr 6. Z12, EDPS+ 2014l ¢ du|B X E it
gl o]o] 20161 9€ o] g2 o 7AAE LIk EDPS, ‘Statement: The coherent
enforcement of fundamental rights in the age of Big Data’, September 23, 2016
<https://edps.europa.eu/press—publications/press—news/press—releases/2016/state
ment-coherent-enforcement-fundamental-rights_en>.

16)

17) OECD, Supporting Investment in Knowledge Capital, Growth and Innovation,
October 10, 2013, p. 319.
18) See Stucke & Grunes, supra note 7, pp. 4-8, 13.
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7] W Aol the TerolmAl HAZ Absaa &k
A4 Al 7 Aol e el QoA Zejolna BE

Al Al 4oz Add As FEshs A 2FEH22) vy

g, & F, 300-304%; HHAHd, ool F, 329-331%
%Q%QHUM]HL 21 gyl o 3
AS Adeke 24, d ]EV“O]L¥ A 20l B ]
(after-market)oll A €] wiEb2] A el Larels E9ke] 7HsAd 55 Wl
Aol H 2 dFdt
20) S5, o] 2, 619, HEAEH,

A, &9 =, 3309 T HF=
21) Jan Whittington & Chris Jay Hoofnagle, ‘Unpacking Privacy’s Price’, North
Carolina Law Review; vol. 90, no. 5 (2012), p. 1351. &3 <ote] & 574, 75
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= APl 1 Ak} AL Rte] B e 2ol glo] Aol B
Fglonz mepolMAl BAE 24N 99 e WER FaE A0l &

th= A o)23) o] 27|74 A7 gtk 22y dlo|E 7t A5 n] o 7R
= dgetA vt 4o Fad =9t 2
A REE u7tA4 AAe 847 tE 4 9}

o) Q= Ao Boltt2) YDA} FHG 25T 2|7 wehomA] A
a wAol tald Ay dae Fges Ass A ol 5 gl
L matolmA BE el B vk 44 we) wae el

al

@3 Frre e @AV ol 2 AAARE ] dAdel= Fovt 2o
stk A7 F/Ql o= HIrh25)

s vpA e R 3t dEsto], HolEzE B4 v E e A
o] &go] 7ML AAt W] TUME FAE - gloen® AW 84
S Foll 22kl MuElA Ao EA HEo] S84 o aigsto] o)
A S el AAAFERE Ao gt Aafeh20 Lelolua] M=
2 =4

o2
2
x
)

A 2183k Stucke & Grunes(2015)= Zefo|HA] HE 5] A7t &
M Zol M $ES] Bad FA e 4 Qgstn Jrke oA
THA Al == Manne & Sperry(2015)% ZE}o|HA] B35 73 A%
o GFst 2e wAAS Tvke Yt old sk e BE BA

22) 73], kol =,

23) FX4, ol =,

24) o]&%g, ¢ke] = 318, 322W; XY, ko] = 179, 185, 1939; A F <, 29| =, 352-353

W5 #Zx

25) &3 ko] & 53-54W; o5, oo &, 320-321W & FH=E.

26) o159, ko] &, 320, 3239H.

27) 5%k, ko] =, 72-74.

28) Stucke & Grunes supra note 7, p.

6. % o5 AAE 1 &7 24| oj@Te
Abdol Zefolw Al EA Astsl BAH P dete] FAH ook & o] fi HA

=
RFErta FAs



oMzt ZepolH Al SHoA HeolE Al HES AW Jd Akl
= 7I9AT AR EC] FE o]EUh HlolHE ZefolH A wAdlA ¢l
s N BRAH 2 7G5 dHo] v, o7IM = o] A=
=)o AXE S AlFshes 22 HEZ 9 (DoubleClick) 147, #H o] 2~ 5-9]
k= (WhatsApp) ¢157, vlo] A2 A E o] YA El(Linkedln) 1+ 2
o ARIRD 2o SBl(Fitbit) Q17 ARAell diafA] AFe 2 }30)31)

2007 22l Far oke] ¥ AR =] e =H =L(ad-tech) 7|
A HEZYS s AdolA B3 dae &85 + &= oA/
A HolH o] YF- el o3 AAAT -H7F A7 AT et v
A A el ivka A
Istgirh3a) & G At Alg g4 5 o

ox!

o,

29) Geoffrey A. Manne & Raymond Ben Sperry, ‘The Law and Economics of Data
and Privacy in Antitrust Analysis’, 2014 TPRC Conference Paper (Draft), March
1, 2015, p. 9 <http://ssm.com/abstract=2418779>. o], <ke] & 3199, Z}5 900l
A ARLE
30) M=t fridstel oy #dA 9 AT AMdEC tg AAg Aole, Hdad
ko] &, 331-338W; ol& %, & =, 304-313¥ Fx.
T HZ Akl DRI R 5 40 gl AR 719 A AEF AN
3] 2021. 2. 2. o] Z A2021-032%5)2, AFGALS|ALE O] HAS o] &2} A #HA
Arabe] STt whE o] g2 LEuU] Hustel o] gk Au|xle] Au]
2 & (lock-in), A AES] T4 23 ¢ &
AP R=E H7kE 4 o), a2 Qg AR 53 - 0] 8739 Al FF A
T oA FHY EAE HES A fqonZ dlolE EZefo| Ao gk A
oR2E B 4 gk
32) FTC, ‘Statement of Federal Trade Commission Concerning Google/DoubleClick,
FTC File No. 071-0170°
<https://www.ftc.gov/system/files/documents/public_statements/418081/071220g

31

-

-
i
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& AWetH, FICx dloly Fakel og 2okl FaAdelxe] 44
ool whall, AF IS AL HolB7F 28l Fardsre] 4 Y
7F ol il v AAAERE TS Ao AujaE Fa vt
Hol|l Je o o] =3 @i 44T of o] A JrkaL
rh34) FTCO dAtelA] FiHE= P& 82 Zefo]HAI S H| 71
Aol @R WAL o] & WASHA ke Holth 12y FICE
EHor add n7td SHe BAATENE SHEA Furt
Zeto|HAl ¢-H7F & AHE Ak acle] E F 3l ‘%§Eﬂr35
FEdgte] 2016\ vlolARAZTE/MAE=S] 7P AT AR E
grol A 7L HI7FA AA 24w A EAY. BAAFEATE FAHHAT
2/AEEY AT G, o] AMddA = A AR E A (Professional
Social Network, PSN) AJH] 2~ A] %ol
of & FFE A= AT BA A Avka B AEEA e 7Hs
NG FrE36) 1 Hlol], Au|Ape] el
o] FRA JPAA3= 5 V92T 5 FH PSN Au]= A%
£5 Aol Asteo] Jasglo] FAdd AFHAE HAl H™ Al PSN A
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oogledc-commstmt.pdf>; Case No COMP/M.A4731 - Google/DoubleClick,
Commission Decision [2008].

33) Julia Brockhoff et al., ‘Google/DoubleClick: The first test for the Commission’s
non-horizontal merger guidelines’, Competition Policy Newsletter, no. 2 (2008),
p. 60 <https://ec.europa.eu/competition/publications/cpn/2008_2_53.pdf>.

34) FTC, supra note 32, pp. 12-13.

35) Id, pp. 2-3. 2 AN D3] 2] o]s|FARIE ] A|7|g A8} ZElo|HAl ZAE
ol Aol ¥ A (common market)e] FaEAE AZsHAl AsE=R &
Ao A wt AESATE olelst AX A, JaAA A3 = T3] Aol FHAF MIA
B BSHA o3 &3 AFsR] =t AF Ak Case No COMP/M.4731,
para. 368.

36) Case M.8124 - Microsofi/LinkedIn, Commission Decision [2016], para. 351, n. 330.

37) Id, paras. 348-349.
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38) Id., para. 350.

39) FTC, FTC Notifies Facebook, WhatsApp of Privacy Obligations in Light of
Proposed Acquisition’, Press release, April 10, 2014
<https://www.ftc.gov/news—-events/press-releases/2014/04/ftc—notifies—facebook
-whatsapp-privacy-obligations-light-proposed>; Case No COMP/M.7217 -
Facebook/ WhatsApp, Commission Decision [2014].

40) Case No COMP/M.7217, paras 184-189.

41) Id., para. 87.

42) Id.,, para. 164.

43) Case M.9660 - Google/Fitbit, Commission Decision [2020].
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AR AAZE "iks SAVE 9l (i) AEGAREAES fr Aol A
GDPR46) 52| dlolf HoyS sfof st AP ste] o A7} Frh=
SO o] frE EHAN o] A gk FAAR HEE AFh X‘6§%° 3]
= BEARA o] &A7t ARl 7 HolH7F oG A AMRE =
o}z 7t EAR oH Pt o ZelolA] -7t 4 Al 2% ‘#
°]ﬂ a83 BAE v A O U2 arAETEe] ST AR

20 48) =g AR} efo] Al Aol o] AR ]l daf #Hol %/

Sz ARG AW AT} e 2FH BAe A% TP

R =

iy
&

j‘:i

(2) AIFRIBHE XIS H8 A (SY HOIAE AR
19AT Aekol ohd A Ha AEE FoA dloly ZefelulA
FAZ A4 UE A 5Ue] Ho]an Aziole) gEHelth, o ARl

aulAel g EefolmA Swe] 3 BAE AETE WolH FvE
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o

R\

44) Id., para. 452.

45) Id, para. 454. 181} AN L3 = AAF BAHNA FZo] AEd HF FeFo o
a3 AAAZ 871 iaEdekn Bestn, 1037 AUl diolHE 289l %

ARl AHEEA 22 A 58 2Aoz ga QATE ST

46) Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation).

47) Case M.9660, para. 452, n. 300.

48) European Commission, ‘Mergers: Commission clears acquisition of Fitbit by Google,

subject to conditions’, Press release, December 17, 2020
<https://ec.europa.ecu/commission/presscorner/detail/en/IP_20_2484>.

49) 5 ol 2H Aol T3 A S A=, ol s, ‘UAE EA /\PC"X} o] Az}
23 gglel gt BAHe] A8 5Y Hol=E A, Tzl ”} A, T4

A|915.(2020) 3z,
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= AZHE A QL AR v oS g s de] e a4l
ANA HELTE 5d At de] 94 A4S et dvtEdHe
A A A g Ao|ths2) thvk A2 o] Abxlo] HlojH HEW vt
Abd o] ofehs A EWE] A, Ao Aol AnA; e 9l
e A, & Ho]aio] o] &AER dtola ‘B B HolHE FHsAt
S AlgatE Aul2el d spdstE 43S AlEetA

0e sk %
=]
n

dlol Als o

2
2 AR AT gl A Aol 4] el 3

b | b

50) Bundeskartellamt, ‘Bundeskartellamt prohibits Facebook from combining user data
from different sources’, Press release, February 7, 2019
<https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen
/2019/07_02_2019_Facebook.html?nn=3591568>.

51) Bundeskartellamt, Case B6-22/16, Decision of February 6, 2019, para. 573 et seq.
<https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidunge
n/Missbrauchsaufsicht/2019/B6-22-16.pdf?__blob=publicationFile&v=5>. ] #,
Srol =, 219%™, ZF 320041 AjQlE

52) F& AR g 54 AWuiHYe] 2A s X = - AR 2l ERE
At 2e] o] g-okwtel gk AAMA FA| - =< Facebook AFA Q] AJALHES =4l o

2 7 TAANAT, A431(2021), 109-112W 3=



126 7150e) ZejoluAl 52 Dol AAY A BAH 22

7l 3k FLA7E o] gAboll ek 3ol siddrtal Aetskeitt.s)

(3) Hal

%99 o] A% A} ol B FEANT FAl A FSE AA
g dlolE EebolulAl BAIE A4 thE AW WA AAEe F2 19
Agpel ol dlole RFel BAl D A= A% A9 94 5 AA49
AR S FHo WS ARG AWA we] FFe ww,
dolEl7t AW Fad ouE Revhe A3 zeomA 1wEs} WA
A A4S ek APPTHE WL, 4T FAFIE 2 ojel e glo] Wol
Solx Yok, ZetolWAl FA SH9| 7 CERRCE

= = U
2 AFH eyt AAEHAOUS) nlojlaRsTE /A
Bz ke o] o] & dwkstely)= o Ha oA 34

olf ZefolWA]l FAZE At dow med ojX| 7} AP,
g, ZepolnjA] Baehs H7bg S9e] A Se Ad
Az e vt o ddv|EeR 485l glgo] ve]larazE
[FAES] AR F Ho] A5 gt} dlolE Zefo]ulA]
Al #al 71E AbElEd A BR1EE A ofgell A ek =S

53) o] AA HEL ol 4, &9l &, 224-2278 Fxe] AEsdn) Faw Ag
ZI2d 3o gAY i A3 BAAFE AAEZE a5 HY A7 H A=,
& WS GDPRY #A S 3 774A AbEe] digk AAA HENS T3]
A8l 2021 49 23Y FHATAHADR AHAS IRV A3 See
Rupprecht Podszun, ‘FACEBOOK: QUESTIONS’, D'KART (April 23, 2021)
<https://www.d-kart.de/en/blog/2021/04/23/facebook—fragen/>.

sd) HHAEd, oke] 2, 338l A= o] |G AT AAF At A BAG o] 7 AT
AL Al ZefolHA] T HIZFA A Q4 E WAXH R a1 gt 54 wA
Hoha ks, o] &, &l 2, 316"l 9] 2006 Asnef-Equifax A}z ol 4]
FrEAPE A FATF AJA B L] NIzl ek A 1 AAZA = AAE] A
oby il dlolE B Rfol upel s A ofof ghrha AA|gk o] 2 7 YA gk & v}
F#SHA Zefol Al Bgo v X FeS It fFHAT AtdlE giokar ko
ShA o]X], ¢he] Z, 108, 1199 A= Ae4 FHA AL 28 Fay
dolE] Aol #3f HolE FHOoRE A% 7|FA}S FAAY 24 F2A e AA
27 2o v AAAT fPe] HAst e BE AR Ho] glokar shHA,
AAZA = ZepolH Al fLAle] thAst7] el AAHA Foke] AF AT ozl
FHAY WA F838] A5HA Fkvhar Frpgit
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55) Z&|Al- AR A kel = 99,

56) o]# g WAYEL dlo]E 2] U(volume)Z tFUA (variety)ol &3 MEYA T3 =2
A HEnt, 053k oke] F 57-58W; o]x 4, ool =, 300, 324,
57) 22Fel 1o k

) Aol B o] §A7h WAl WO 9} A, AE ), s T
5 8% Furt HA3 Ao o2& AL W3 (conversion) o] 2kal 3HH, 1 A 3o
ofm B3 AW FL Pucle] IFL MAEAS AT 5 Y= AXL B PHE
‘7]1¢] &= (attribution)’ 8t 3L 3t} See Damien Geradin, Dimitrios Katsifis & Theano
Karanikioti, ‘Google as a de facto privacy regulator: Analyzing Chrome's removal
of third—party cookies from an antitrust perspective’, TILEC Discussion Paper (DP
2020-034), November 25, 2020, p. 10.
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aL BHASL o] §-xke] el dEjoll w3k HEolrh 2etQl Fa e Ao A
o AFIARR]D T2 Flol AR T Ao FAE o] SRR FHE o
2ol flolE S 7wto g Ax7 ¥ FudA e e A AAZ A
o BR2] o 2 333199 9 (advertising inventory)2] HwlE FIlE= thE4 A
27221 o =H A(ad-tech) 42FA%8) Hwke] 4= tjf-t-S 7]Fo]trt.59)

StEd 2l Fas 98 FHEs o84k dolHe= AAL HlelH

(first-party data)¢} EFA} ®lo]E(third-party data)® T 4 Ut} AA}
_]
e}

3y

i

= eokel ARIAL AT 291 $AelA A7) Hele] Letel BE AR
2 Fee 2 Fa, o8 Vel We FYEAST 5ol Fels)
o B4 dlolE Y BeeAE Ba) SRS fiweb) o] 87153
wukel7]7]o] A8 app: application)sl A $0H = lolE = thAl
B A4 gEA FUe 77)(cookie)ol T, FAL B AUAZ E
s s

7= SANZE BepgAe AT = Qs AL A7]9 °92E 93d
2, o] &Ae] 54 SIrtolE W o] 8l AdeH g 9“}0]594
A= 2Rle] AAeh 719 W8S £3] 9 AT Aok F71=
BFAell wel AR} F7)(first-party cookie) 9 A3 7 (third*party
cookie) 2 TtH =, A= FE o] EATF 22 AL EE ThA] WHEE
< W Fxd T HEIES Ashs dl o8l v, BAb 4 E
sl AAsk= A3A F71= BHAF hAbel B o] gate] Beked Ses 4

ste] 4 BAYSE ° F2 BTG T o84 oleltlvt opdl

SN Aol et gAIs A Id, pp.

A A= 837 "DAIG, %{bﬁ(zozox
35*37‘_{“‘_ ?:]' Z.

59) 93 AADFF<e CMA(Competition and Markets Authority)?} &5 AAG =<
ACCC(Australian Competition and Comsumer Commission) 7} 2y 7y - 7b ek B A
N =, A= Aol Al 23 HojaRo]l HA Fa gl v ~Fe o] Il ofel A
2y 2y Al &2 vl & (significant or substantial market power)& Eﬂ— 5t Aoz B35k
t}. CMA, Online platforms and digital advertising - Market study final report,
1 July 2020, paras. 5.369-5.377; ACCC, Digital Platforms Inquiry — Final Report,
June 2019, pp. 8-10.
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A= o] qioA] Far AEAE FEl o] &4} HolHE FHE] ekl FaL
of &gt AFPAFEC] EAg 2 FERo|= G AA ] Far A
A= AAID(Android Advertising ID) %2 GAID(Google Advertising ID)
2ol B, o F i0S9] Fal A= IDFAID for Advertisers)= % 3]
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ARE TR webA Fa AEAE S oy #39 WHS A3
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60) - AFH- AW, 4 =, 389 I x

61) See Geradin et al., supra note 57, pp. 18-19.
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05 B35 FACE Ao Sohel FnAHAE o &2 ol Eel
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ATE ol FomA zulae] Welg AA FAAE wel 9lrhes
S Sokel Hag dleld £He, T ol gAlA FAsA AFE
Aulze B B BA9) FPt e, AE o] §4E AEs) RS A
S EIREE AS BEE 4] wRe] el Au % el 25 7
o 9217} Q= Aol APAolth. o] wRe] kel Hat Zefolual Sl
oA A7) SuE $AS W ek

2. 7t ZHE 7|9

|K

SHO|EHA| Z3tet T s

MR B w3 AnHjzke] Aol 7x= Aol A, A
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Q) R} ofFo] AT Avla TetoluA MBS Frdte JAe) 4
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(1) #+29 =ZZ|o|HA| M=EtA(Privacy Sandbox) &%H
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[Abstract]

Exploring Competition Issues in Big Tech’s Activities

for Enhancing Privacy Protection

Shiwon Ryu
(Shin & Kim LLC, Attorney at Law / ICR Law Center, Researcher)

The user data play a key role in sustaining the online advertising
industry, where digital platform economy is mostly based on. As a wide
range of user data are incessantly collected and utilized for targeting
users, privacy concerns are frequently raised in this area. While the
privacy policies recently rolled out by Google and Apple for phasing out
third-party cookies and restricting mobile advertising identifiers which
have been widely used for cross—-web/app tracking are expected to bring
about enormous impact to the advertising ecosystem, several competition
authorities are taking a close look at the anti—competitive aspects thereof.
Such recent trends are distinguished from the former enforcement cases,
which were mostly merger cases and usually focused on the quality
‘degradation’ in terms of privacy protection, rather than its ‘enhancement’
as manifested in the present case. This study explores how to approach
such novel trends by competition law and policy. Competition analysis of
the present case may resort to the theoretical discussion developed from
the former enforcement cases concerning the privacy protection level as
an element of non-price competition, while identifying the structural

difference and its implications on the analytical methods. This article
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reviews why it is required for data protection authorities and competition
authorities to closely cooperate in conducting the competitive analysis
and the decision-making processes for proper remedies (if required) in
the present case. Under the circumstances where the big tech raises
macroscopic concerns on the Internet governance as they are becoming
so—called ‘private regulators’, such cooperation is required as a long term
plan for designing integrated regulatory framework reflecting diverse

policy considerations.

ZFH 0ol (Keyword) : ®l o] € (Data), Z&}o]¥ Al(Privacy), 7 A (Competition), =%
(Platform), 72 (Google), °}Z(Apple), &1L (Advertising), Zg}o]HA] M =n}
(Privacy Sandbox)
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[Abstract]

A Study on Labor-Management Committee System in
Japan
- With the announcement of the tripartite committee agreement

on the improvement of the workers’ representative system -

Cha Dongwook
(Lecturer, Korea University Graduate School of Labor Studies)

This study reviews the labor-management committee system in
Japan with the announcement of the tripartite committee agreement on
the improvement of the workers’ representative system in October 2020,
and intends to an accurate understanding of the Japanese labor-
management committee system, and to a comparative legal basis for
discussion of the employee representative system through this.

Through the “meeting of workers’ members” in the October 2020
agreement, it stipulates the standing committee and pluralization of
workers’ representative, which is similar to the labor-management
committee under the Japanese Labor Standards Act. In addition, when
there is a majority union, the status of their workers’ representative is
recognized, but when a majority union does not exist, the labor-
management council(to be precise, meeting of workers’ members), which
1s the representative by the election of the employees, has the status as
a representative. It is similar in that it functions as a workers’

representative. However, in addition to this similarity, labor-management
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committee system in Japan has an important position in the future
planning of the employee representative system.

At the time of its introduction, the labor-management committee in
Japan was defined as a system with various possibilities of its functional
expansion. However, in reality, various intentions have not been realized
and remain as a legal system under the Labor Standards Act in Japan. In
spite of this reality, it has meaning as an existing legal representative in
Japan, and there is a possibility that it will develop into an employee
representative system in the future. Coordination of roles and functions of
the labor-management council in Korea or labor-management committee
in Japan will be an important task in the discussion of the employee

representative system, and a close review is required.

ZH of(Keyword) : L ¥ =AF9]1 3] (Labor-Management Committee in Japan), =A}
g 2] 3] (Labor-Management Council), <24}t ¥ (Workers’ Representative), o
299 3¢ (Meeting of Workers’ Members), 4¥2] %<t %A (Employee

Representative System in Japan)
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[Zusammenfassung]

Die Bedeutung und Funktion des Real-Name-Systems im
Internet Bulletin Board wahrend des Wahlkampfs

- kritische Anmerkungen zur 2018Hunma456 Entscheidung von

2021. 1. 28. des koreanischen Verfassungsgerichts -

Young—Soo Chang

(Professor, Korea University Law School)

Der Anteil des Internets an den heutigen Wahlkampfen nimmt von
Tag zu Tag 2zu. In der Zwischenzeit hat das Kkoreanische
Verfassungsgericht eine groBe Anderung im Internet-Wahlkampf
vorgenommen, indem es beschlossen hat, eine breite Palette von
Vorwahlkampagnen iiber das Internet zuzulassen. Eine Entscheidung
wurde in der Sektion verfassungswidrig getroffen. Vor kurzem hat das
Gereicht das §82-6 Absatz 1 des koreanschen Wahlgesetz als
verfassungswidrig uerteilt, das das Real-Name-System im Internet
Bulletin Board wihrend des Wahlkampfzeitraums regelte.

In dieser Entscheidung sind jedoch nicht nur die abweichenden
Meinungen der drei Richter sehr scharf, sondern es besteht auch keine
geringe Sorge, die Fairness der Wahlen und die demokratische
Funktion durch die anonymen Meinungsiaullerungen in kinftiger
Wahlkampfe zu beeintrachtigen. In diesem Beitrag, nach kurzer
Uberpriifung des Inhalts der 2018Hunma456 Entscheidung von 2021. 1.

28. des koreanischen Verfassungsgerichts, wird die tragende
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Argumente des Gerichts kritisiert.

In dieser Arbeit wurden zunzchst durch eine Uberpriifung von Art
und Funktion des Wahlkampfs die beiden Erforderungen nach Freiheit
des Wahlkampfs und die Fairness des Wahlkampfs und damit die
Spannung zwischen beiden tberpriift, und danach der Harmonie von
beiden gesucht. Anschliefend wies er darauf hin, dass es unvermeidlich
ist, dass das Gewicht der Internetkampagne weiter zunimmt, indem die
Ausweitung des Internetwahlkampfs und seine Stiarken und Schwichen
untersucht werden. Es ist jedoch auch wichtig, seine Mingel zu
erganzen und zu verhindern sowie Vorteile zu ziehen seiner Starken.

Auf dieser Grundlage die Bedeutung des Real-Name-Systems im
Internet Bulletin Board wahrend des Wahlkampfs, das den Kern der
2018Hunma456 Entscheidung von 2021. 1. 28. des Kkoreanischen
Verfassungsgerichts  bildet. Dabei  werden die  rechtlichen
Schutzinteressen streng verglichen und tberpriift In Bezug auf das
Real-Name-System des Bulletin Boards und die darauf beschrankten
Grundrechte wurde gepriift, ob es gegen die
VerhaltnismaBigkeitsprinzip verstofit.

Diese Arbeit prognostiziert die Folgen der Ungiiltigmachung des
Real-Name-Systems 1m Internet Bulletin Board wihrend des
Wahlkampfs durch die Entscheidung des Verfassungsgerichts. Es
wurde auch betont, dass es vermieden werden muss, nicht umsichtige

Entscheidungen zu wiederholen.

ZFH|of(Stichworter) = A4 (Wahl), XAE(Wahlkampf,), XA W4 75
(Demokratische Funktion der Wahl), 14 2] 44 (Wahlfairness), JEl A AL
(Internetwahlkampf), 2} %3 2] A} (Freiheit der anonymen MeinungsauBerung)
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