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[Abstract]

On state violence by power

PARK SUNG HO
(Ph.D. program at Inha University Graduate School)

The purpose of power in a community should not be for power,
but for members and communities. Given that the basis for delegating
power by community members is for members to realize their purpose
in the community, it is natural that power should play a role as a tool
for realizing the purpose of members. Also, the exercise of power
should be based on law. It can be said that demanding the exercise of
power based on the law was to prevent arbitrary exercise of power
and to prevent abuse of power. However, as long as the exercise of
power is based on the law, it is questionable whether it meets the
demands of the rule of law or the rule of law in any case. In a
situation where the authority to form laws is recognized not only by
legislative agencies but also by administrative and judicial powers,
such as in modern society, there is a problem in recognizing the
legitimacy of the exercise of power based on formal laws. Rather, it
is recognized as a well-known fact that the problem of damage to
members due to the exercise of power based on formal laws is not
something new in modern history. It is a historical fact that after
liberation on August 15, 1945, power has caused numerous forms of
damage to civilians, either on legal grounds or without legal grounds.

However, given that there is no recognition of violence against the



I

acts of power by state agencies, there is only a strange form of crime
in which the victim exists but the perpetrator does not exist.
Moreover, in the official history of modern Korean history, most of the
victims lived a misogynistic life under the supervision and control of
power institutions amid the stigma and false accusations of being red
and communist. It may be too early to say that the damage caused by
the actions of the state’s power is state violence. However, unless the
state’s powerful actions are always justified, there will be not many
people to sit on the sidelines in the presence of victims. Therefore, it
will be necessary not only to recognize the abuse of state power as

violence, but also to compensate and compensate the victims.

M| of(Keyword) : =7} &3 (state violence), & 2] &4 (the purpose of power), ¥ 2|
=4 (the purpose of the law), # =& 2] ¥ &) x}(a victim of power), B = 2] F-&(abuse

of power)
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0

o
SL’
2
2,

19 0% N of 1o o o4

rg

5 FE7|Z2 g AE(cause), AMAATE o FA AFAZHEE o] gFA
E Wux AFA A o] (avantage) S A&3HTh= Hol A S 4 vl

Aksd ol E Sol, ARA ANAZIE NES VFE 1 W o]}

2 5 qdvkz AolA G AT ANANA AFAE AFHE @
(cause)7k Q= Aol 15 o st e mEE Qs|A |FAE ATLE
Aol A §S MG T g o]} S Folan] e gl

= oAt FE7L Ao d4E s Zoltse)

=
A
;Y
N
N
=
T

6. 2/&M MSAE FHSIE 2|72 WS

GA ] BHE A ATAT FHHE o] WE(DP), A

N

2 087, ‘=g A iAl w2 (cause) = AFERREIF? -0 ZEaw
& (contenu)”, 1atthetm WA 2049 15, 2017 3. F=.
Fol contenu(Hl-§)elgh= 72 /N &4 (objet) T A% (cause) <]
MESE 2o Exsict= dg oz 0. Deshayes, T. Genicon, Y.-M. Laithier,
Reforme du droit des contrats, du regime general et de la preuve des obligations,

2n édition, LexisNexis, 2018, p. 200.

53) A-S. Barthez et D. Houtcieff, Les stretés personnelles, LGD], 2010, n°® 1436.
54) A-S. Barthez et D. Houtcieff, op. cit, n°® 1438.
55) M. Bourassin et V. Bremond, op. cit, n° 499.

56) Jurisclasseur-Fasc.1690 : Suretes personnelles—Cautionnement, Garantie autonome
et lettre d'intention, 2022. 4. 11, n° 21-& M 9R A FE7} FEA £ B F B o]n)
A AgoE oA ATArt s AR evhar shal vt

Lo lo

(M 10 oF

iy

O

oot

[0

52)



60 ZF2=HA lettre d'intention(&]&FA) Al&-2He] # <)

Agte] AT BAY (), AFA AFAe] THAG) P 0w TR
of ¥ F gleh

(1) ol8M HBA| 23t ol2o g
A 9HH 0w FAE ATws AAAAAE oW o FE
LANTIA 2 Ik ogpd ABAe o T HEH

59} Aepyel A%

et aulAr 21912 2l AHcréancier professionnels?))E wid 39 31
A oldel el 12¢ 319l BSAFEA Holde AMFE HElA
AT o FE Fetal o] & o]detA] ko™, o]x o] 1A o] FHE] A
23 A7 Ag® I o] o)k B 9okl tiEk Bl AEATHA
2302x). o] AL A AAA A AR A gl vt o
A Bl Al A8 JRE FOoRM, HElS BRI o
ANAAZE o FFA AlE A A oY F nAFE FEeterE ol At

o
of AR 4F) ek e R WA AREY AL AFA AT

axE AHES Rosign Bl A8 9l oakA AlwAls oFgEH o] A
A AE WAl FEshs Aol obyal, AAle) 2] Hs FAeE o]
k= Aojm 2, AAATE o FA PZ}Oﬂ Al oloh & uAE sof &
o5 HEehA derhal B 2597t R AlAE o] Jith

g R AIL232-13= vl S AA R SR ), o]ALS], o
AFE BF, oSBT B SA} Rudhs HRE gzt zie] Hy-ech ot

j=
T EAE USRS Sdsks AT A9 e D P w,
=

2 =94 B3] YA AEA T AL A o

57) 232 97192 2 gH A A A (créancier profess1onnel)~ Ao Ao B7A
4 Ad B9 494 deo] g ANE B4 A2k o4 #HCass1” civ,
9 juill. 2009, n°08-15910).

58) A-S. Barthez et D. Houtcieff, op. cit, n° 1446.

59) P. Simler, Jurisclasseur—Synthese-Garanties autonomes et lettres dintention, 1
Juin. 2022, n° 44.



o &4 d 671

PA ATANAE o FAL AL AL AL RS WA

i A AL225-3529 AIL.225-68%0 #a = oA A u

S wARIThE R 3R] A

Stk Aoltion. o5 gy Q4w

ol A elojubts ERA BAl, Z oA ATAT} AguA TN wals
pZs

of 7t FA= 7ok} 62)

P2 og R )] EAlel F45%
& d (accessoriété général)S 7}71t}63) SFA| 1
oA o] Aste FEd WA 594 BFdA e Zs)
HA4S AlFeA FeEthe 5L 7HIT6 ) A= BE
=9 T A= HF A (accessoriété médian)S 7HAE Ao R
65 gt o|gkAe] KFAe] A= Aa oA A AlFE Tl

H
o}
Bt TRe] 7l (notion de garantie)?t H1H.©] 44 (nature indemnitaire)
ol
=
;

- EIQ
s
o
=
sl

g

)

o, it
TS )
SR B (o)

SeIQIThe o gL AvH Fask He FARel A (]S
of, wHEmAe) Fa, Aulel A, WA WA, ATAA AT = 3
AYFNF QAT Fol, Felo| 2 AT Aoke] FE)E FYY
sl 97k 7l AR YRR RS A FaRel )

AR WL FFE 5 A1, AT FHE F Qe R a9 3

60) A-S. Barthez et D. Houtcieff, op. cit, n° 1449
61) Bourassin et V. Bremond, op. cit, n° 490.

62) Bourassin et V. Bremond, op. cit, n°® 495.

63) Bourassin et V. Bremond, op. cit, n° 496.

64) Ibid, n° 495.

65) Ibid, n° 495.

66) Ibid, n° 498.
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62 ZH WA lettre dintention(2] 3FA) Al¥

oA AT A= FAFATE Fdshs Al d Ade A= Al
ofuel, Apale] i1 el et e A =R, FAFATE FEehes Al
ok A Al A} Ftehs AT s UsHA] SThe8) o] 9f 1ro] o] 3kA
AEA7E A1) Qs Faeta ol o, AAARM = oM ATt
of AFEelAY o] FHHAGS T4, Tk Ak ol HA
A, &M AleAZE Feshs AF7E A A oy A ka1 A o
el T SR el dol=ol SlojA AtolE B Rk ofuel, AAATE Azt
Al E= R glojAE Aol yYERA Hi= Aol

(W) &AM AleAke] AR 2”0194 dHaxd

oA AlEAre] AR A= AlfAre] el whErh ofel] whel
AFM AEATF AFshs A ol wah o Ao WE2 ofF o
Fotrh @A AeAE e A FEAs WA AT 9l
A AR FaetAl oA Ale At Ao R FEEE WEThe9)
NFA AEAE Fdshs AF7E Aol bl iold, 1 Eoldel
i gk A A= Aok AR 9 (responsabilité civile contractuelle)ol] g+ =
gy Al1231-120 JOP"% TrE T whebA, o FA AT AR Aot
A Qo] stefwl Aol el WA, AFME Al TS Ake] Eefd

4
A, AFzoldl AR} SR AZEe] A 5 AZEA axdo] S5

il
L

AA, A Agare] AR YL AFA Algate] AfFzoldel

o wAsit) o) &kA ATATF AIpARI0S Hokal= 7o
2 3
A

AatE WA Aol et SAZF AAEofof gt =, o FA Ale A=

AAApNA A5 501, oFA 7} A1) ZpB| ALl T &

67) Ibid, n° 501.

68) Ibid, n° 502.

69) A-S. Barthez et D. Houtcieff, op. cit, n°® 1451.
70) Cass, com., 19 avr. 2005, n° 03-11.567.
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Sl A5 el Bk 4% Fader a7 2, o3
AFATL ARAT o)1) AAT F EE BLF =S )3
AT, ABAE AFA AT ATAL] WA Do

sH4) erahee FHslo AThTY A, A AFA} FEAT

= Aol AAATE A AEAe] AFEolAYS B Aol A
A AEATE AR g Basts gl HsiA o B eAA Hi= Aol
ok, o FA AEATE FHARE BHshe s Fger s
waz} F e A2 ohu 7, w9l AT mEw, o)A AlE At

“o]Atg] el M, zg]Atell o] Azt FAIFEE AL S-S Alwe] 9
df Aol 27)E F3 2 AATHE A3|atel] ALstE ks 2 I

th b olzle] 43NS At s SH 9AF HeAAA Fu

FACIFAE AT Ak BApF)o] A3|Akeke] BAA Fol 5 7HA]
= As WjAs1E 71T AL oA g ARjbell A, “o) gk o] HA2 A

A 3Rk AR A S AE ASS A AR AL AL
G T2 ABAAGE Aol 3 xﬂ%

—|—‘ J
s
ofje
Sh
ol
Sh
_[>~
pL
9
I
lo

o] A Xﬂ%x}f’% i%‘?:l—% N f'z}iél s

W79 oG A At FHATE e

71) Com, 15 jan. 1991, n°® 88-18.321.

72) Zepmgel Aol AT GIAT PRI A, dRs TPy
o) A1) ATk ATATA kG AT BoldAel el AA-", WA A3,

Al4%, = TAEEES]) 19964, 153WH o] 3}

73) A-S. Barthez et D. Houtcieff, op. cit, n°® 1457.

74) Cass. com., 18 mai 2005, n° 02-20.625.

75) T3 Versailles, 9 fév. 1989.0] W2 W o &FA A FA Q1 B3| AL7F 2o O34
‘23| AF i ol 4] “£ FoJE S-S Eeta, 53] A3 283 A A
oFg=o] o] Y EE WAsr} " ke Alelol| A, 0}3*1 HAHmagistrat) = 2] &A]



64 ZZF2=0HA lettre d'intention(&]&FA) A&-2He] # <)

0

S o
= 1

UeoRs, éﬁﬂ‘ﬂa‘*gﬂ "Jﬂr%ﬁlﬂ Aot} SJFAM S Al

o,

& AHEIE ofgA @Al Fo} B & Q= Aot

“

Aol upefol sfw iﬂiﬂx}oﬂ A= =3l (préjudice’®)) 7t WA sl oF 8har
T &l ef oA AlFAFe] WY grell= Q1A Al(lien) o] EA S oF gHrh77)
74, AFgA AFATE AFAE SAEe] el tisiA AlESHE ol
S Wolx, 1 N5 o]dEhA] &2 AP A@Ate] Eafgte] 4 Az
17} 9= Zlo] olUth =, o 8A AlTA7L A H At gk A RS =
tar stefete APl Al Ea7F WA sk A--lvk 78) o] A
o) gFA AlgApe] AFmold AP Eaf Atelol 1IpAA7L
= Aot
“1 A &2} fé}%
FolakM o} B A2322%0] o 3 o] A E o]
At BT 29 I ol ek o
T E AAR] BFAE Aol o <
= A —3%012194 5} (bénéfice de division, Z#=¥1% #2306
o] o] & (bénéfice de discussion, Z#~RIH
R, HEE Aol Foldl= i, WAR W Fol 34

C Ay ol&k A A3} oleh 7+

-{o o ﬁ
ol
e
32

ro
o
il r1r

e
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[kl
05&
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=

=
=
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2
wmw

b to
=
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4
o oM
g

SR N o)

ox
o
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o,
i,
fl
32
oy

v, 3o dA g K3 A}F 23 ALY AR

P8 AEetdlEe olfE AFAe S FEdvha BAEA
o o3td, AEAE= AN AN AFEFAAY T o F
Lafof] thaf At 1,4%% At} webA], Sl de Bolad vg R
Azt Aok Fea 9, v WY A& vk A o®, M Bourassin

[>
A
jin)
2

76)

o O ot off
me
9

oy H S
_l

2l 32
an

Ly

il

77) M. Bourassin et V. Bremond, op. cit, n° 500.
78) M. Bourassin et V. Bremond op. cit, n° 507.

79) ZF2=W A23063 A2 FHE izg%, AN A AL Al % o] ool o2 ogla
G ook meEk A= lhf’l T BEE 977 ol BEAAA AN T
a9 RgRBEvrS g £ o9)

80) AT A|2306% A1e: A< ]913 HZzolo A APAE st F WA FATE
Aol A FEEAE AL FAT F YES Wk
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5

Ph. Malaurie et L.Aynés, op. cit, n° 65.
82) Ph. Malaurie et L.Aynés, op. cit, n° 62.

83) Cass. com., 16 nov. 2004, n® 00-19. 829.
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66 ZH U lettre dintention(2] &A]) A2

L, o= o3k Ale At sEEAH FE2Q] AFE FEetr] witol
ofL]2}84) WA WIARA QO] Aped ~eff A A( =
a2dA @)l 71Q1% A Woleha A ¥l r}.8s)
A, oA Al as AAATE FEE 7 A=7F %A ATt
T v WA EA = o] FAl(absence de faute), ©]F %?l
(une cause étrangere) == YA = AIxIS & 5 Uk
5 Faets A ATl tisiA e AAATE AT J’]r]“.—z‘
afjof ghrt. Wk ARAFE Tt oA Al A 5
S8k Zlo] Al Thes) o 211873} yhE A =, & 3FA Xﬂ*
Gt A FET o]l A AHolE

A g Aol B4 5600] AYHAEE FHFOEH WAT £ 9

Jroan o3 2

—|—‘

i s N é OIN
QL

oA AFAE TS o] PEHA

2

5} o
ow A ETh npAHtow o kA AlFate] ol Ao AT e W
AzgFe FAT S ko 4 )89

(2) o|&M FMBXto| #Lo|she]

{0

[¢]

oA A FARE Aol ok slof B A i §1A] Lolof 3 A
& ol Agle] glek W, SAGA AFAT AFA A A2 Atel o
RIS WA AR MAE ST o & ol AFET AAL ol

s

84) 9ol 4] & npe} Zo] o FA = BHFd 9 BHFo T AR REAAE A=
Rno 7 FHrlE},

85) A-S. Barthez et D. Houtcieff, op. cit, n°® 1462.

86) Ihid.

87) Ibid.

88) g W A1218%+ E7FEE S A, E7FEE o] JAA =Y
LABA, 9 FA (extériorité, AL 0] AFAL] BAE Hojd AL T
574 (imprévisibilité, AF71e] Ak AT A9 2] H < o] B/l sdS
o), A E 75 A (irresistibilité, AHA 2] 237 E719 AU S538E 4= ¢
Zeth S 53 th vk, e e TR A1792% A28 el A
(cause étrangere)> =718 o] & Aol S Wafsl= S AEA AUALY 7
1“01‘/} A3ALe] AANAE 2T 7 Jrhs AelA] FAJL2 2r1dES £gs)

Mdo =z olal% 7| = 3tth(]. Huet et al., Droit civil-Les principaux contrats
spéciaux, 3° éd., L.G.D.J.(2012), n°® 32446, p. 1461.)
89) A-S. Barthez et D. Houtcieff, op. cit, n°® 1462.
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A o ATAE FATA % ohiL, ARAte] AT
ol AAE Gzl Lol At ohUjA| R, Apale) AR
e EalE e Aol YTk o HelA g

o}

A7t AAAANA ek AR

2
A
olg o A}

H
ABA} s S e A

I

918 grazel Algre] i W, Zy 9 9 YA AAe A
Qe AHEA ARATR SN ek FBe A3 ke ojgpa Al FAH

BE =88 gstt(faire tout son possible) A, HA 9] w2S srpAL
(faire ses meilleurs efforts)?4), == A8 A7} Bgels o R85 x4}
(apporter son appui dams les engagements qu'elle [la filiale] a pris99))al
ste A5 5 Atk 7AAS AHE Eolith

© oA AA7E AFA7E o] & 7o MAS 4= s Hadh =Y
tal7| 2 g A5

Com, 17 oct. 1995, n° 93-20.459°| A=, New PLSA}2] || F-E-o] 3ol
&l A Crédit du NordAh= &3-S A&FJ Y SofregazAloll thafa] <]k

tlo

90) Cass. com., 17 mai. 2011, n° 09-16.186.

91) A-S. Barthez et D. Houtcieff, op. cit, n° 1465.
92) M. Bourassin et V. Bremond, op. cit, n° 480.
93) L. Aynés et P. Crocq. op. cit, n° 250.

94) Paris, 22 janv. 20009.

95) Com, 16 juill. 1991, n°® 89-19.399.



68 == lettre dintention(9]3A) A& H <

A Oﬂ £ &g Ad-S H skl SofregazAb 7t Als-dld o] &A
2= New PLSAFZF Crédit du NordAboll thajA] 12] o] F-5 o] g
Fes: BE 8T =S bty Aotk ofol thaljA Crédit du
nordAh= SofregazAt7h HgQlo] ofU ARk AR -5 A &= A% s}
walo] Al HE 71448 s A darskAnt. ol el 7]
2 SofregazAb7F oFd st BE HQsh I3 = ek ol
EypetaL, Aol F7EAQl wEs &
gethal Adssith
@ oA AEA7E AS|APE g of&o] o] P E 1A A¢
Com, 19 mars. 1991, n° 89-16.464°| A+=, LIEA}S] BE A ES AF3)
GTIEA}F Banque atlantiqueAbol] €8FME #)-gslA A, LIEAFZF Banque
atlantiqueAtoll Al ¢F&5E ol gl = w9 717 ]3] HAs7|2 k5SS 1

A%, GTIEAD} LIEAM] o 42371 %8 %% Fregrhs LS

I o
-[o

ol

il

(

£S04, Banque atlantiqueAt”’t GTIEAFS] £&&aiAdA 45 sttt g4
o Al #j gt GTIEAMF AFarstd=dl, il GTIE/‘V} O Ao 4] ok
g A Gl APdEA glo] LIEARS] A2 XS % S0 2H 2219

THANTE ] o]t A Fdee 50 GTIEALS] Fals 714 aint
@ oA AgAZE ABAE FAES ol FT 5 UmE XA g AFF
Com, 16 juill. 1991, n°® 89-18.399.¢| 4]+=, SNE SitracoAt= A}3] ARSI

SitracoAle] AR CurtainwallsAtell Al )& E A F3F3 3L, Curtain-

wallAk= SNE SitracoAboll Al &3S wol g7k Aol & S A<

EATE SNE SitracoAt= AHilo] CurtainwallAboll Al ZF3|ALS] B 2 F-E

QA k= HA Y skl #AS WAl sty SNE Sitracorb= A

o] CurtainwallAboll Al g+ of&2 Apalo] 222 23| AR Ao o gk

A= Bo] oyl AB| AL Al A FEs Add As 5SS

olgbal FAataint. ool s, #7192 SNE Sitracorl7F A3|A7} oF

g Aol #ete] BE s 0¥ ofFE FHs|E dtial o}uq/ﬂ

a7) 2 AF-S ol yekA] 3 Az Bste] AAAe] AT AAS

A oF gk Aekataint

RN
(IS A PN

ME o

03‘_1,
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@ oA AlFA7E AFAE A dsh] s BE ol SR 3 A

Com, 15 jan. 1991, n° 88-18.231.°|A+=, FNA}7} CaisseAlZH-E A=
S gt YolA, ENAFS] 2 23|A} JSAZL CaisseAloll Al €3k
A& AFFATE FNAE Habdated] Eo2kan, shaqloll Al JSAR= Caisse
ALZE ENARell 7121 A5 S Al gstes dA ekl JS= Aol Caisse
Aol Al o] ¢} 22 TR E A Aol vkl tE3len, shaalS JSAEE
ENALel A4 g9 HRE ®BAAsHy] fla Ee 22 o] d(tout mettre
en oeuvre pour assurer la couverture des besoins financiers)s}”7| @ k<
Foka A3 Aotk 3prd2 saalo] JSAE FEdks S whA] A
gl g WA Faetthal stHA shE4ls 9lsk At

) st7) o] ogkA AFAt ARAFE FaEshs AR A= AT

a7 do] oJgkA AlF A7 AR A AR S FEeke Ao R Al
712 BT, A AEATE ARSI AL g Al RS Bl
7r=slA] 7|2 34 v ne pas céder ou réduire sa participation dans la
filiale, =, T2 A5 Foats A99), A3kl et A2 FoHs X9
34 Y (procéder a une augmentation de capital de la filiale, 4 29 A
5 FEsks A9, AsAbel gigk iAol 5] sk v accorder un prét
a la filiale, 8¢ 29IAF5 Tt 459, A3JAE A4l o

Vo) ool FER ALE ALY ¢ AET ALE ZE AT o

;
02
b
=
e

Zl(faire tout le nécessaire pour que [la filiale] dispose dune trésorerie
suffisante pour faire face & ses engagements, =24 %2l 2}9]o| 5 Heh
b= A9 e A3Ake] AR Aol Apale] FE o) & =
= 3h= Zl(faire en sorte que la situation financiere de sa filiale lui
permette de remplir ses engagements, =34 %2l 29 F-& Fst= 4
9 & E T Ut

D oA AFAT PR ATE
g ATATE FAATE FHeIIR g H Aol g A

FAZL ARAFE ek A0 AL AT Fol, AT ATA}

= B =] [e)
£ FHste A

96) M. Bourassin et V. Bremond, op. cit, n° 480.



70 ZF2=WIA lettre dintention(®] @A) A& =ke] A<

As el B@ ARe FEsAL AHEH @71% oHF Athe pas
céder ou réduire sa participation dans la filiale97)E & 4 Ut}

@ 98 AFTATL BAA 29 A TS Bl AS

G ATzt A A ATE FFshe AlE A AT
7} AR RS Bdelis Ao w AT oS So], o38N A E AT} 73

Atoll th&k 2R ZolS A &34 U(procéder a une augmentation de capital
de la filiale), AFgJAFel] gt tixtell Foldl= 7 -$-(accorder un prét a la
filiale)Z S 2= 9tk 3719l odA] ogA] A TR} “A3| At AR )
3t AR= olasl)o] FRE HEFS BAsty] 9 o 2xE )
3L gk Aol oA AFate] AFE AT Kol AlFAIF A F-ALe]
A-ob FAdg WEe] AFE Tt a4ivhe)
@ oA ATt 2844 ANAFE FEee 45
oA ATA7E B A A ATFE Fshe Afole
Ay AaAgRE el ASR s A
HE AR ok dE 59, “ A AT
Ve E Folstal, TR0 F& A ol2xnE I3t
°

gt 7ol thal A, u71<d

mlm

97) Paris, 27 oct, 1981.

98) Com, 23 oct. 1990, n° 89-12.924.

99) Cass. com., 26 fevr. 2002, n° 99-10.729.91 A, F-2 317 &3> F=x 7] A g A}ol
e #5A9s AT, FAZX 7 AZAS] EIARQ] AMALE BRI 2
ol A= & T Al O'IT'X]‘:’_ 3l JFAE ATt Fbx 71A S A gk
of Eoiztal HEa W 2382 A E 7|2 LT ALl AFEold A S H)
th StEA S R9WAY FE2a 28 =8 AFE S WAk ool of
2SI WAZE gt 3719 “ASAF S g o] FAS oA F UEE FiE
daS BAe7] A8 2as 2AE 3= 9F4 (engagement) A F
b T ALY Ao froll diaAl, ATWAE Fobx 7] AIS| AL 28 0 2 RE
da 9 FANE AERAE AT FAS ¢ A2 AT JAAR gk

100) Cass. com., 26 jan. 1999, n°® 97-10.003.°1 A, MédiaAt= Zah2 €z Fol s A
gre 23 HEA Gt} AAste] AR EATE At Médiarke] i
S AUFAS 2t Y Fo] oA E AT, L A Y& “AYFA

2 AR Fosta Qe vyoAE 24 E S GRS I A Médiartrt

o (SN2
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96-19.95310N 0| A = A A F-E FAAZITEAL 3FA T sk, o] ghA] A& #}7}
AFAAN A “AFFEHE ATeeh o e 49 U9 AARE 2e

3 Fole AFAhe okkowa ofE ATATR £ Al Yr)102109
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(3) 2| MSAte| 743 (recours)
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el Ads 3 o] Foll AFARTE TS BE 5 Tl wato]

A SRR Solka, T dAlFe AUFAY AFRBL ol FE £
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AT ML BUF A AFH JGA ol A AHAE v Al 5]
WAIG oFEE EFem QA g A PG WAR 452 ol 5] 2 5
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A€ oholA] oAbl o] AASE We Bask Qrka SR, 2 FA o] A8
B AR el FAES @ AT olqahA e Ao B 4L A A
a8 714

101) Cass. com., 9 juillet, 2002, n° 96-19.953.° A, LordexA}= SMSAFO Al 124 w74+

3 HEOES skl QlojA] SMSAES] R 3]ALQ] RhénaneAt 258 “9-2] €] 23] AL
o FxFA d3o R = QLEHY o] Aol SutEA AL, o] F A48
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Cass. com., 26 févr. 2002, n° 99-10.729.

3k Cass. com., 19 avr. 2005, n° 03-11.567.911 4, Askearls= 19] 23] A1 ¥ E-A}
(société Verboom)9} A&l s Aol Bl #lvl & (Société générale)oll Al & &A=
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104) R.Baillod, “Les lettres dintention” RTD com, 1992, p. 547.

105) Ibid.

106) M. Bourassin et V. Bremond, op. cit, n° 515.

107) S. Barthez et D. Houtcieff, op. cit, n° 1467.

108) EFAWIHAF BFo| A HFele] Fafe Ta s A|2308%0l A “A|Fo] A
EE QRS WAE BEE o] WAH 3o D ol Ahs) ulgo] tske] A¥A
A AR A FAAE AAT R s gk ol A0 weh, el e Aol
AR AFE Srk FATAAA B e ol AR & adrke A
of a3, FATRE wEdelA Aol AAAN AT F AW P o
aksk 4 . Sithar 84 ¥ h(Ph. Malaurie et L.Ayneés, op. cit, n° 74).

109) M. Bourassin et V. Bremond, op. cit, n° 515.
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Ol

110) Bl S g sk=ul(A2309%), Bsd>

A, BZ0le zpAlo] ARl A A F3F A o] A+S

-’ﬂ‘ji—’ﬂ]»g] A2 REs= 2xgR 2 o4
7

Hrt= AWo 2 Ph. Malaurie et

FA A A F=FE 5 A,
H9r T AdAze AgE 1
L.Aynes, op. cit, n°® 77.

111) MAAH Z2wy A1251% A3s: dele ‘:}O; of F<ls] WAyttt
3% B A = ERIE fske AlFE WA o] lojA HAg 2o

o]og 93]

112) Thak, A A Zeeuly A1251% A3 sAdoRE HAE WA A5
AT = Aoz M Bourassin et V. Bremond, op. cit,n 518. 3711 & =4
Civ, 1 27 mars, 2001, n°® 98-16.723.

113) SHEAIRE ] T/ ZakaalAlAy Al | v AL 2021, 600H (o] 72 I HE).

114) S. Barthez et D. Houtcieff, op. cit, n° 1468.
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[Abstract]

Responsabilité du prestataire de lettre d’intention en

code civil francais

Sang Heon Lee
(Professeur du droit, Law School

Université nationale de Kyungpook)

Nous avons examiné ci—dessus l'attitude des théories et précédents
francais sur le contenu et 1'efficacité de la lettre d’'intention stipulée dans
le Code civil francais. La lettre d'intention a attiré 1’attention du monde
des transactions, c’est que le fournisseur de lettres d’intention essaie de
éviter d'avoir une obligation légale explicite, comme un cautionnement, et
la personne qui a recu la lettre d’intention peut se fier a la lettre
d'intention pour effectuer une transaction avec le débiteur. Par
conséquent, dans le processus ou la personne qui a fourni la lettre
d'intention est responsable de la violation de la lettre d’intention, il est
important de savoir si la lettre d’intention a force obligatoire, quelles sont
les obligations 1égales et responsabilités du débiteur envers le fournisseur
de la lettre d'intention.

En Corée, i1 y a de nombreuses cases qui refletent les exigences
commerciales, telles que la fourniture d’une lettre d’'intention en code
civil francais, et il y a aussi des précédents de la Cour supréme qui
traitent de tels cas. Notre jurisprudence a reconnu l'effet juridique de

cette affirmation sous le nom de Lettre de comfort et discute de la
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responsabilité de cette violation. En fin de compte, malgré le nom qui est
devenu une lettre d'intention en droit civil francais, je pense que c’est
une approche nécessaire en Corée pour reconnaitre la force juridique en
combinant le contenu de chaque lettre, le processus de signature, le but
et l'intention. Je pense aussi qu'on peut se référer a la théorie de
I'interprétation en droit civil francais sur la solution du cas ou le
prestataire de lettre d’intention assume la responsabilité envers le

créancier puis exerce le droit de recours aupres du débiteur.

ZFH of(mots clé ) : 2]k (lettres d'intention), #HEE @ E (lettre de comfort), T4H
(recours), Z1Z=(cause), ZA¥}A|F-(obligation de résultat), %% (obligation de
moyen)
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[Abstract]

Non-renewal on the grounds of primary residence by
transferee of the house

- A commentary of the Supreme Court Decision
2021DA266631 delivered on December 1, 2022 -

Choi, Jinsoul (Attorney-at-law, Law firm Myoungjae)
Mo, Seungkyu (Research fellow of Ministry of Justice)

Kim, Jewan (Professor, Korea University School of Law)

Two years have passed since Article 6-3 of the Housing Lease
Protection Act took effect, and many studies have been accumulated on
the lessee’s request for contract renewal and the lessor’s non-renewal on
the grounds of primary residence. The most arguable issue of the
amended article is the question of whether the transferee can refuse to
renew due to his primary residence. It is because of the absence that
Article does not stipulate the transferee’s primary residence as a reason
for non-renewal. Therefore, it has been a predictable result that a
number of cases took place and even the rulings of the lower courts have
been mixed in judging this issue. Since 2021DA266631 is the first case
by the Supreme Court Decision, this could be a meaningful study that we
tried to analyze in this paper. 2021DA266631 affirmed the non-renewal on
the grounds of primary residence by transferee of the house. This is a
judgement contrary to the majority of lower court’s rulings that it is
impossible to refuse a renewal because of the primary residence by
transferee, so it is necessary to analyze it more closely. In the

2021DA266631, it is confirmed that the transferee succeeded to the status
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of the lessor under Aritcle 3(4) of the Housing Lease Act within the
period of non-renewal. However, it has no mention about the characters
of the right to renewal of the lessee as a formulating right
(‘Gestaltungsrecht’ in German) in the decision. Therefore, we has started
this paper from the concept of the relationship between the right to
request renewal and non-renewal. Accordingly, when lessees require to
continue their rent, it take effect. and the lessor can only block it for
reasons only prescribed by the law. It has been concluded that the lessor
who sold the house cannot refuse to renew because he has no intention
of primary residence, and it is reasonable that transferee has only
succeeded the status of the lessor in the renewed lease. Furthermore, we
briefly examined the relevant foreign legislations, especially in Canada,
the problem is solved by stipulating in their Residential Tenancy Act,
which is worth referring to in the future. In conclusion, the
2021DA266631 is meaningful in that it is the first Supreme Court
Decision about the non-renewal on the grounds of primary residence,
however, despite a number of different results from the lower courts it
remains somewhat regrettable that there is not enough explanations to

persuade their opinion.

ZH|0f(Keyword) : e thl B35 ¥ (Housing Lease Protection Act), 7841 & 7-(request
for contract renewal), 784174 (Non-renewal), 27 (primary residence), &4

(‘Gestaltungsrecht’ in German), 4 =2}21(lessee)
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[Abstract]

The right of renewal and the right to refuse renewals
under the Housing Lease Protection Act:

A critical analysis of the Supreme Court decision 2021DAZ266631
delivered on December 1, 2022

LEE Jewoo
(Assistant professor, Kangnam University,

Faculty of Real Estate and Construction Engineering)

On December 1, 2022, the Supreme Court of Korea delivered an
important decision on the question of the lessee’s right of renewal and
the lessor’s right to refuse renewals under the Housing Lease Protection
Act. This is the first decision on this legal issue since the amendment of
the Act that introduced the lessee’s right of renewal in the summer of
2020. The Supreme Court ruled that a new owner who purchased the
house from the initial owner can, as the lessor, exercise the right to
refuse the renewal of the lease (where the intention to actually reside in
the house is met), despite the lessee’s exercise of the right to renewal
under article 6-3 of the Act. However the Supreme Court’s decision
cannot avoid criticism for such a decision.

The right to refuse renewals is a Gestaltungsrecht which is
inherently intertwined with the contract itself. This means that the right
to refuse renewals does not necessarily transfer to the new owner of the
house, despite succeeding the former owner in the capacity as the lessor.

Given that the Supreme Court has recognized such a limitation of the
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succession of the lessor’s status before, and considering the nature of the
2020 amendment of the Act that significantly empowered the overall
position of lessees, the Supreme Court should have at least considered
the possibility of limiting the transfer of the right to refuse renewals as
a Gestaltungsrecht. This paper strives to give a critical assessment of
the Supreme Court’s decision, with the objective of shedding light on the
need to interpret the Act in a manner that is more consistent with the

legal nature of the right to refuse renewals.

M of(Keyword) : Al 2F78 41 & A (Right of renewal), Al2F78 41744 (Right to refuse
renewals), HH A 78374 (peremptory norm), $Jthsl A9 ¢] %A (succession of
the lessor’s status), ¥ Y 21 & H (Housing Lease Protection Act)
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[Abstract]

A Study on Right of Instruction of
Independent Contractor”

Kim, Bongsu

(Professor, Department of Law, Daegu Catholic University)

In a labor contract, the employer’s right to direct is the right to
implement the worker's labor into the business. However, the
independent contractor’s right of instruction is a statement to complete
the work, which is the purpose of the contract. Conceptually, right of
instruction of independent contractor is distinguished from the
employer’s right to direct in that it is an indication for the suitability of
the contract. Independent contractor’'s right of instruction may be
determined by the parties in the contract in accordance with the principle
of freedom of contract. In addition, right of instruction of
independent contractor can be recognized through the nature of the
contract and the korean civil code’s contract for work-related regulations.
This is because the parties to the contract for work must cooperate with
each other to complete the work. In this way, the cooperation and
cooperative relationship of the parties in the contract for work justifies
the right of instruction. The right to instruction of independent can arise
(D according to the nature of the contract and work, @ in relation to the

performance of the contract, @ based on the duty to cooperate under the

* This work was supported by the Ministry of Education of the Republic of Korea
and the National Research Foundation of Korea(NRF—2020S1A5A2A01047101)
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contract, and @ based on the duty to protect the contractor. It is very
difficult to distinguish between the employer's right to direct and
Independent contractor’s right of instruction, given that both labor
contracts and contract for work involve the provision of work. If the
Independent contractor’'s right of instruction is exercised and the
independence of the contractor is essentially violated, such right to direct
may be regarded as employer’'s right to direct. Infringement of
independence can be judged by the initiative, importance, specificity, and

necessity of instructions.

ZH|0of(Keyword) : =5 Al 2Hcontract of work), aL-& 7] 2F(employment contract), =4
¢F(labor contract), =5 #| ] A (right of instruction of independent contractor), T~ = 4]

A] ¥ (the employer’s right to direct)
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24) €37 16(1).
25) Cohen & Wendehorst, p. 127
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26) 93 18(1).
27) Cohen & Wendehorst, p.136.
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28) ¥ 18(2).
29) Cohen & Wendehorst, p.137.
30) Cohen & Wendehorst, p.137.
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A, A AA 9 wF BE 5ol I ARE F
e VL 1. oA E1},

32) Cohen & Wendehorst, p.136<] <] A] 9.

33) Cohen & Wendehorst, p.137¢] <Al 90
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& $4 4 (faimess)ol 7123k dolel Aesk eFo] Slsto] E7](waive)s]
At 49 5 A, T oFgel fRA e 249 o ool 449
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8258 wEse] YA} dolel e oIt mEwu okl (b)
191 3R 1 A A, DA Fel] Aehk efsiolor i
A F8A, (© BA EE AL dolE ALE FAT 5 A sk
et A olelel £, @ PHE del Basel Bir, © $49

s

1 &R AAS Brals ojolg ¥ 7 39 ot

o7 (% tlole] Belat wi= A3Ar} AAAREE Ei g
WE 5 o= dolHe Al leld Ao welgd tid gog AR
e A9E AT AT T2l (D 2uA, IEA, QA 53 2
o dlolEe] Al FlolalAw HlolE Algol} 7% AT oFo]

A Fek Aol = ASL wEa7] AT Aot
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Lt HE
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)
AR} Aol I

Aedls 74 &2 Aol

bk AL A o] 4717 el Talof &
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o] =Tl s|RAo Ry Z45te] Ml

34) Cohen & Wendehorst, p.1379] <] 4] 91.
35) €3 19(1), (2).

36) A, 3014.

37) Cohen & Wendehorst, p.143.

38) &2 19(3).
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APgell whet el AbHol QlolA Ee] tE g EE sk Efithal
SHeE39) gtk QkAl 2 AR 19] ARRIA, Tl Al dolE AE H&
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= ot 3004 AvE7|E ik
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dole Al 5 dejxtell tigh WAl Ak 7 Fas A(ds)
= Hodolth e diolg AeiAllN FEehs ARdAFEC] ARkl A}
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Y

39) Cohen & Wendehorst, p.143
40) €3 3(1)(@).
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Z2]2(blurring of data) 53 22 A Aghe] A ult
st A3k gl Ad+e Bele Ay 3 =314

WA e 914 Hr)42

41)
42)

43 20(D).
43 2002).
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2715 dsh7] "o, 283 H2s s 8eA ek addE B

sta Te| Hadol 94" AA/M

91 AbelelA, T7F dlold de] § Hde MelAl 48 = = 49

3 A% 9 dlolelt FEA Aol elste] YYET Bl Eolole]
w2 EYEE 2 A Aujs el gloks Aolthad) - dolE delE
Azat w) AEel G, TS AR Al e Ty o] Bl
oluel @a) elojEle] Telel M $Ax9l D] FyAQl oo
olof w148 FASA HEH AL T Wt ol A B %

43) Cohen & Wendehorst, p.1612] <] A] 107.
44y 43 209 (1)(b).

45) 92 19(2)9] 17 8.4 F (c) WA (e).

46) Cohen & Wendehorst, p.150.
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S 5 Yo 28, AL AR S ATHoIh B, olelah AT
AN vlge S8R} Toh Fekslok gt

AHE) 3
T AsAsAF MO ZRE A&F3 #i3 #3489 AdEH= 7}
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47) 9437 20(2).

48) W= WEH =2 uEHA (Natlonal Highway Traffic Safety Administration,
NHTSA)7} 7/3taL A& AA&Fd 7o o] 5aA(#HE 0 ~ d¥E 4) 5 93
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49) Cohen & Wendehorst, p.1502] dlA] 975 W,
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[ Abstract )

Attribution of the Right to Data Generated during the
Operation of the Automobile : Focusing on the Co—created
Data according to ALI-ELI Principles

Sun Hee Lee

(Professor, Sungkyukwan University)

Tae Hyung Kim

(Manager, HMG Business Intelligence Institute.)

In this paper, the contents and attribution of rights to data generated
during the operation of connected cars were reviewed, focusing on the
ALI-ELI Principles approved by the FEuropean and American Law
Associations in September 2021. As a result of the review, we may
consider adopting the approach of the ALI-ELI principle.

Therefore, I considered that, for the data generated during the
operation of the connected car, the rights belong to the driver who is the
subject of information, or the automobile manufacturer which contributes a
great deal for the generation of the data. However, it was also examined
that if the data rights are waved in an agreement when purchasing a car
1s considered valid, the data rights including personal data could be
attributed to the automobile manufacturer, and in some instances, a third
party may have access rights for public interest reasons. In particular, if
access rights are recognized by persons other than the subject of
information, measures such as anonymization should be taken to prevent
the driver’s right to personal data from being damaged.

My research may be only a rudimentary stage. In developing the
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above discussion in the future, I think that it is necessary to find a way
to revitalize data transactions without neglecting to protect personal

information.

ZH 0of(Keyword) : ©lo]E] g (Data Rights), Z&AHController), 554 ©lo]E
(Co-generated Data), d(Access), ALI-ELI do]¥ A]¥=&(ALI-ELI Principles for

a Data Economy)
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7 AWA 7HE Bekskel Foht AFS} tolskok @ $ES AN AW A B

7150l vred ¥ A ATy YIAA BT = g AAFg7F AL H s FAA T A
= obiter dictumel] g H717F 05 F= S Folth AP AT A P2 FA
FAstAA X = o7, “AHA A WELS vl rEHEAT, ATH AlE,
2006, 3199 o]s} =,

8) https://definitions.uslegal.com/o/obiter-dictum (3 <: 2022. 11. 20.).

9) Meier, Was ist eigentlich --- obiter dictum?, JuS 2020, 636.
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2
i

obiter dictum< X% ratio decidendi(F¥ ZZAo|f)1029} thu]= a1 Q)
=, D3l Abde] detel] vk=A] ok WA At ofY gk HollA Ab
o|7} W}, 3 ratio decidendit HY ] HAwto] AL = HYZH WA

4
Wi

]I

WMIFE 0 2 A Beko]f(the reason for deciding)S %38} ®¥HAN) obiter
dictume 12 #] &t} obiter dictumell ek 7iE Ao HEH oAS
=

AAE W G BEH AFORN Abzlo] B Beko]

= =3
ol a7t HA Hep= 212 2 Aol g WA A Al

>,
e
fo
ol
o
D)

Ao A 24
Aol Avt g2l Fato] obd ZU18) H= WHelo] Aoy AAE o
9} 9= E & (AuBerungen)o)tt A7 (Bemerkungen) ©. 24 i@ Ajvtol] =
HAQ 27 HA Bom of'l o] Fol HEA A ARRES SAAF-
7] 93t Aol A ofd FHH oz I F A4 T LA AAALS I
b dolle ol on e 7HA A gow e Aty s 7]&e)
v a8nE gloy W] oi7)sh: AL AAR 28X e Ad tis of
wof glojof gtrh= Ho|th1d) T& 5 o AUtk HAol HAAIE W& F S
F o] gldets Mol Ao RAS SA Ae F Jom e 1y
|5 WA 7|27} He Fatel sldo] AAlsithH o]= obiter dictum

1) FE Ee FH BFel R W ek, AETF(), WP E, welal, 2022,

11) Black’s Law Dictionary(8th edition), Tompson Reuters, 2004, p. 1290.

12) Black’s Law Dictionary(8th edition), Tompson Reuters, 2004, p. 1102.

13) Collier, Precedent and Legal Authority: A Critical History, Wisconsin Law Review,
vol. 1988, no. 5, 1988, p. 773.

14) Fischer, Das obiter dictum - aus revisionsrechtlicher Sicht -, FS fiir Miihl, 1981,
S. 140.

15) Fischer, Kunst der Fehler, https://www.zeit.de/gesellschaft/zeitgeschehen/ 2016—

04/buerokratie-bundesgerichthof-strafrech—justiz-fischer-im-recht/seite-3 (7 4}

: 2022. 9. 14.).

obiter dictum$l#| o} A= AAl &2 &3l #F¢EA= etk A O]Eoﬂ*ﬂ

5 AWHA 9] obiter dictumol] #al FAME AR A wad 7Y &

AR A= 9] obiter dictum® JLBGHZ 15, 328), 8A(2F 17,500 Ah)ell &3} obiter

dictum®= JAE=VI(BGHZ 173, 246), HodozE oF 149 &3ltta 3o} Korch,

Obiter Dicta in der hochstrichterlichen Rechtsprechung zum Gesellschaftsrecht,

16

N



4 A F 227

ol & 7d A o &= ratio decidendi®} obiter dictum®] &% AW -
AAQD HAoA HAAZ ofH Fo] ratio decidendio] L T o]H Fito]
obiter dictum®1 A& & stAl T2t 7 ] FTh17) Lol = FHEA
ol Fito AAl U8 T AFe] 7127 H&= olfret %A &2 ol E
T2st7] f1al o 71Ee] AAE AL Q=18 A o2 WSl A &g
%= 189413 2] Wambaugh-Testoll M= A& o2 HEsH= Aol thal
Helo]l thE gFs Asduets A3rt deA A ZFReAE VIFoR
rh19) v Asfolx= A WES B ARETF A A 2 S
AtAlete et ARA A7 A deA A FeAdd wel #detal20 &
conditio-sine-qua—non(Z74) F24ldl wpel 18k A7} gloje 4 4
Fhol] JES W AA FEAES 7|FOR % Fh2l) oo wEW o R
ol glugts FAolfe] Ay olFd EA|7F §lubdA obiter dictumol
e gete= slolth o], Heo] A f¥kE o] T2 AE ZhalelA] <t
of #ate] oJ7HS ¥ thH, o] obiter dictumell 3P 3sh= Heolt)

o]# gt Ft 7oA B, 2018 FA A A2 whale] 9l

o #sk thHYd AA] 8- A3 A2l obiter dictumel| 333+t s

ZGR 6/2021, 888 f.

17) Schliiter, Das Obiter dictum, 1973, S. 84. G| H Al A= ratio decidendi®} obiter
dictum®] F&e] of#-¢u2 HuUYL samde] AFsAl a# sk ok(seriously
considered) & uYlgo] FRIAE FEHIA ‘ASAor e AsEE
Harding/Malkin, "The High Court of Australia’s Obiter Dicta and Decision-Making
in Lower Courts’ (2012) 34 Sydney L Rev pp. 259.

M
i=]
9

18) U = H L e TE VIl B3 AAT W2 &, g el
om - o9 2021, 12. 23, 3L 20170k257746 A A WA v Fo] B FE 3

2ol 7 TAMY | A6235, 2022, 582W o]sF H=x.

19) Collier, Precedent and Legal Authority: A Critical History, 1988 Wis. L. Rev. pp.
771, T72.

20) Meier, “Was ist eigentlich -+ obiter dictum?”, JuS 2020, 636.

21) Bertelmann, Die Ratio decidendi zwischen Gesetzesanwendung und
Rechtssatzbildung an Hand hochstrichterlicher Rechtsprechung, 1975, S. 49.
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AolM AAE A21TE ALY A& el WE F
2 weletn BUS A 94 BYa e F4 o
L 7

[}
xﬂ;dO] /\}74 ]/\194 HE =3 O]QS’J HAL A

T 2 Fa «l 1?5“3}7%‘%24 ?.ﬂ“—'é?'{} ojulel A #e= ‘54 A
I AEg Yol wsto] i lo] Ate R s A Gl w3 o
= 7HRia Boh29) Rz A7 AlY A3SelA ‘Tl tie
oA G AY-HE-HE T arH ] s Sl B3 JHs MAD
Zark dvar QA shs Aol i Ao 329 2 ool e,
= ALl A oA Adustolol gha WAL o, T = T
dHE WMAE Fart e A Aretal =20 Sl i el
MBI - EEE e arF e siA H8el B o3l obiter
dictumo] EeHvhar B7])= of Yt ukeba] A217x A1F #2359 el
2 F29 oule] w3 W& MAs] H&l dddelA ddo] dast

AL opr2n

22) T4 %, Ao AN &5 A9, rdAwE Al2s, 2007, 209,

23) AR, I WA 9 o9 “L/\P:t g1, XXXV, 2014, 9404, =] =9] ®§3+2} John
Chipman Gray+< oW A&7t el ZA n| & 712 7] $J8lA = vEA] A2
EA Alzef 33 gubolojok 3} obiter dictume] EHolA = ¢F ®Hula g U
https://www.britannica.com/topic/obiter—dictum (72 <: 2022. 10. 12.).

24y o33, “del| o] ojuls} T T 237, THHAAFAT VI, 2003, 2437, HHE]
£t 25 A e AYAG o Avte] EFHA P &48 FdstohE Al
2E Y2, A AEA AW ek A, Aol A5 2017-A-1, AEA
Ha/AYA H{oa 9, 2017, 129,

25) 2021 FA A diyd AAP 97,

26) O| A%, AMALRE W, 4155, vhg AL, 2021, 709,

27) 20214 FA A E R AAF L ‘BEEEe] AU AHY AHo] ofyen
2 wEago] AW pe RS W dwste] AWs ouloA] Hdn
B oglonz g WAoel Zad AL ofyegta Wt o5 AR A==

3k A
] - i 2021 12. 23. A 31 2017cF257746 A 3] A
F23 w2 el Y| A623, 2022, 602H o]}
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18] 3L obiter dictum= AFHF-o] HFo 7 (Hilfserwigung) %= -3
wojof glt}28) HFolHAS vl AR sXstHA 1 olfE B
Fote AomA AAAIRE IAAGIL UL, WHe] AGdE BEAd
HHo A BAsE AololA obiter dictume] oFUth29) ®HE AHeo] 7%
7F H= ol Folle AR W& A WES R ¢ A,
obiter dictum-2 &7 d|FFA] = Holth F52Q LA AT 2
s At & vE WHoR IAAeH #A e A g 14

o] @ ole}= Mol A obiter dictum¥}= x}o] 7} ) 30)

. obiter dictum® <<

obiter dictumol] ¥ A AFE= FulHAL EFHA A o] 7t
ok GuiAldA = Ad &= (stare decisis)©] #HEolf T ratio
decidendioll ¥+ 1792 ¥ obiter dictumS % ’5‘}7\] 27] ol olEs Tt
371 913l obiter dictumeol] ¥+ =27} &kt vbA, IS Al A =
o2 FAo|foll= 7|dE o] AAQGE A o} obiter dictume] 2 ofn]
S8 JuPHA vlE] "ol THEA ¥4l mEgk e =A@l

28) Sondervotum(&F2 7)) F+ FHEZ TFEHEY, 5 Ao nEx &=
vl ¢ A (dissenting vote, dissenting opinion)S &8 -} thEol A Y] A 2o
XA TE o] frol ZAGE(ClFE BT w= BFode] ) dA
(consenting vote, concurring vote, plurality opinion, separate opinion) 7 -$-©]t},
https://de.wikipedia.org/wiki/Sondervotum (721 <: 2022. 11. 23.).

29) ol¢b= g AAF, “AFA Rlete AdA ‘FRIske o]l ek HE - oY
2021. 6. 17. 431 2018t}257958, 257965 A4 #2 -7 ' EA1F, 2021, 12
13,914 & “th 2] 7 o] obiter dicta(ij—u‘nu)oi’ﬂ g o] o] AA|ehe S5 g ARG
& ARNZAAR SRS o]o)o] EHE Bu: LLEAE FALAAY £
Ao dele] | 4 Qlvkar = 1 S tha oldEty] dErh ekl A Esta
Sl s WE2 #d dfe ‘HEFgA'oR FAE Y& dFolrh

30) Meier, Was ist eigentlich -+ obiter dictum?, JuS 2020, 636. 31 A A H
EoE e FE 27 EA zoO]vg} Tt AR JSF, “ARAY
Aol 71&=7 A AT, A3, 2012, 355,

31) Korch, Obiter Dicta in der hochstrichterlichen Rechtsprechung zum Gesellschaftsrecht,

;

o
o

B
o

o
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=53 Al A obiter dictum®] oJr]= FAolfrol ofH W& Holof &t
o HE T AdeA, S BAolRe] WHA(Art und Weise der Begriindung
hochstrichterlicher Entscheidungen)¥} ##®o] oz Rr}32) —1gjx
obiter dictum® 2 813l HaHYe] Ao} xpo|7F et o]= Ao
7F B A etk Ald23x0l A "AlSkaL )lkel, ‘wdl ke R A
HE-HE T Y fute] Q= Aol Aarelw7t H=Hl, obiter
dictume. = AHAIgH &2 =
th33) A a7 RS 95t JE 5Y E3 5d vAaSH A543%
A2l A el o] ddstE
72 Ak 9l obiter dictume] W-g-o] e} Xpolz) wdrlw
ato] a7 AL E RS T34 o] A g-oll= we o] Apo|7t ofr et
Helol gl Zpolzt & folgk= A o]t}3d)

olx ¢ thFJAlNA obiter dictume] AHAek= AFA ojnu; SHE

2 gulyAle] vl oA F& M= obiter dictume] &7 A<l
7Ies Az E gk FolETE Hay o] WS 918l obiter dictum©]
Q3= Ao th36) olo] wp=m  H Yol obiter dictume®E A}419]
A s W o= g wAlol wete] shed Bl ARE ala EEo] J
FTAoE Pald F JLF s, o]E Fa Wy o] utE Wk
o= vpobzt 4= k= Ao|t) 1E]al obiter dictum ##H 9] ¥ 7HEA

j'
(e]
2 o FT 5 QRS Pk o vt Yeka Brk) Hagele] Al

ZGR 6/2021, 869.
32) Schliiter, Das Obiter dictum, 1973, S. 84.

33) i 2002. 9. 24. 31 2001449357 A A= WA A o2 YA A 2o
23 Aolng, - Hd Avel G v FHol Atk B 4 Gk m AT

2o HAAZ giHY 2004. 9. 3. A3 2004121916 #A

34) U AP H AL 19973 49 109 Z A A obiter d10tum°ﬂ’\1 2ol 7F = Ul &
o] Jdvtar st Fad 7HAM7F H A S-S W8] 39U, BeschluB vom 10. 4
1997, AZ.: BVerwG 9 B 84/97.

35) Meier, Was ist eigentlich -+ obiter dictum?, JuS 2020, 636.

36) WX & © & Fischer, Das obiter dictum - aus revisionsrechtlicher Sicht -, FS fiir
Miihl, 1981, S. 159 f.

37) Schulz, Funktionen des obiter dictum, ZIS 10/2018, 403. Hd oA = At e Yol



A o) obiter dictumS F-7Feh= A2 A 1A SHA] oW AR AL
Qbell thal =pale] WA o 7| 2L S B

ALl 7 7] widolehs Aotk 53] 9 7|3 #elvt ERiEo] 2l
of 25 AIstHE AT F glvkal ddete] o o] ATt A7 A
e AS7E viE e s, o] welle shele] Aslrb upy ooyt ATt
Vel d EQlY GAMAEA = de MY 7ted S 5T 5 gl & A
A7F A7 E A s Aol

FEHAe] AMZE Aol SwtEA yH o] A&atar HAAARD sl
ZFsald o svke Aotk Ar@EddoA shade 7&ee FE
Fawde] sprlolfrz 42 WES B AR ddtel] FaAolof M (A
4362 A23 FE) FHAA SR obiter dictum®] AA] W& IEHAS
EolA Gt ARt @i d oA = Ar@EAE ool HA U=
Fael AsE =5 2 Ao, a2 obiter dictums E 3l
st ele] Aol npE WEor i  dex & 5 = Ao
th39) BHEedel AR WEed Fag WA #As g ol obiter
[e)

e WA JuE &) obiter dictumS ©]-&3Fcia HWrREka v} Bittner,
Hochstrichterliche Ankiindigungsrechtsprechung-Rechtsfortbildung ins Ungewisse?,

JZ 2013, 648.
38) Fischer, Das obiter dictum - aus revisionsrechtlicher Sicht -, FS fiir Miihl, 1981,
S. 150.

39) 3FAI %k obiter dictume &3l shEAlS 7FEXH A A= ¢ Aoe S AL E
slt}, Fischer, Das obiter dictum - aus revisionsrechtlicher Sicht -, FS fiir Miihl,
1981, S. 151.
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IV. obiter dictum® &HA|

obiter dictumell tHal 84l 7|5l IBHT striete Mol A
Al AR B E o] QA E el thE Aol Al dad
o] AAgAo def= HlH

Al HEZF dasity. 53] AT 7F Aulste wIAb#ed A= U5
a8 st 2018 #Z Oﬂ A R BARAPZE A Sk A = dgkar B A
& WA gRlAFol wete] FHA o] ol A
= O] (ratio decidendi)= F13] FHAA

N
3
rr

A 101"]: '3}11”& a8A] &2 o, F A 7 xI7F HA= AN |
o] HESH Y-&-(obiter dictum)=S FAA o AASt= A2 v 22 9]

Frol Al ZpA ¥ o] oF gh.40)

. M[208= M2

obiter dictum H-& #AA 9 A HE F FAo|fFolA HAHI

gtk 2dd oY 3 By FARTE A208% A2 WA A
Ll

A8 A1 A4zl A Baol 7t AN e] WA ALY S
w3 glov], A2go A Baol R 1A AEo] %s—}oq A
o mEw, BAAe] Rl FROIME Fio] FGstrh 2
T 5 Qe AED PR £, 1 W] FAY

’

o
£l
30,
31

40) =Yl A= obiter dictumel] theh BlA-E A7) e WwE 4] V27 B

o] fr(‘tragender’ Grund eines Urteils)#} il 813 7] & sl 2 o2 BA = 7]5'—

% °F(Grundlagenvertrag)ol #3F 1973 54 ANAR A IS A2F9 A4S &
T otk o71A R ASERE V)22 AA #3 Ao oy = JJrﬁO]Troﬂ
AlgE BE 82 wteA] ooy o Wil o 24 obiter dictume $HE 9] 7127}
= o]fekar & Holth BVerfG NJW 1973, 1539. o] &40 tiafr = AR\ A A4 7}
AR Al Bt AR Ik Flo] ofyel Y WA Q] E-S(ein gesamtdeutsches
Evangelium)& A X3 Folgh= HA7M7F @A 7= 89 tl, Lamprecht, Obiter
dictum - Arabeske oder Ballast?, NJW 1998, 1040.
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N
W
W

AsRolok Gtk 31 Gabael Y Bl o] Ao B BHS
EABES @ A0 2002 WAAEY N gRe)H Dol Rl hasE
8l PAAS LE Tl FAMe Yol Betol BHY Bat gl
5 uhHQlth e old @ AL BAAS ol f FRo] ol Vg
Hojof sheAo] el A8 FFS MAA ggh BRI FE

: 2 At

of AL STHTE = 3= WES ZIAsk ok @k A AA
l?_

S M2 Edoy¥(Bundesgerichtshof) 2] A5-14(Geschiftsordnung)
A|132 #1444 2 3 ‘JA o] 77 Al e gi/del RS WA K o= vt

41) T A193% A28 o] f9] ZAAE FiEol BT AT F e RN
FAALY FA e T4 s WolubHe] Ao #ale] #uE ¥AgT

42) HE A6626%

43) o] s Ao B3l A E ‘B4 Aol JFo] Yl FF 5 Alnd ARl
ge AAES AT ¢ JAEEF FAth L At A=l (o) Al&, ARAASH, A
153, ¥Fd Al 2021, 6179), o] Asfdl w2 #ZH o] f-ol obiter dictume 7] Al 3}+=
Aol A2 AAHY AR HA Aol Jgo] Gl T4 5 AT Alge s
IS obiter dictumeol 33t7] witeltt LddHl A o] F-ofl obiter dictumS 71 A}
i Aol FaA € = gler, 20029 MAY FA = GAAY BE FAon
FAo o wste] WEA] e vt glvke el qlth 22 FAARE AF4,
WA EH, A 109, dhed AR 2021, 8449,

44) (1) Tatbestand und Entscheidungsgriinde sind klar und moglichst kurz abzufassen.
Sie sollen sich auf das Wesentliche und auf den Gegenstand der Entscheidung
beschrinken, auch entbehrliche Fremdworter und nicht allgemein iibliche Ausdriicke
moglichst vermeiden(7+/3 8.71 % Aol Wa&slal 713 g 7HEFsAl 2Hd = o
of gt} A8y AAolfE Fagk & AEe] tidel g rojof b, B2
2% oTof9 dukH o FEIHX UE TS JMEd @ Avlsiedof gt
https://www.bundesgerichtshof.de/SharedDocs/Downloads/DE/DasGericht/Fund
stellen/geschOrdnung BGH1952.pdf?__blob=publicationFile&v=1 (32 : 2022. 10. 5.).
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45) o] AN E B3t 5Y AW UH Y 3 TIALFA A o obiter dictumE 71 A 3=
A7 A ) dEH o2 2001 WeiBes—Ross ¥4 (Urteil vom 29. 1. 2001
- II ZR 331/00)0l & HEA N E st =T (BGB-AuBengesellschaft)e] &5
off #ele] AAstH =, o] W82 HE Fde Aagle Aol Jauernig, Zur
Rechts— und Parteifdhigkeit der Gesellschaft biirgerlichen Rechts, NJW 2001, 2231.
3k 200541 4 A (BGH, Beschluf vom 2. 6. 2005 - V ZB 32/05)0 A= Fe9 A2+
3] (Wohnungseigentiimergemeinschaft) 9] % 2|5 2 (Teilrechtsfahigkeit)ol
#sto] A e, o] Tt sd Abd ] A= FES Aol A, Schuschke,
Die ,Kabelanschlusskosten”-Entscheidung des BGH oder: Obiter dicta — die
(verbotenen) ,Uberraschungseier” der Rechtssprechung, NZM 2007, 870.
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Bol ol HobAE o et

olela Al 20189 WA AZE WAe] F o] e vy
Q] A 20d B AAZE B FA Y Bee] wE ekl
B AL TR FRE D8-S Bholfel s 9 B oh
Aol F, 7 ke FAWel el Bt Bl AP 2 e

46) < g ARtell A AT Tt H 2019. 10. 23, A 31 201622510
ol A 24 o) A E]__r_/]ﬁ_/] Z%,Q_HJHE A & oF st Eolo A 2(“F A A
nao]l e glolaxt s AWFA FA 9 AXE AFFAY B9l
getaL, FAAE e r] A% AAAFA XH.LL At AAA T A7} e
FoF AR RS et A, oyt ARl S AT 9l Aol A
e 5487 013#% Wt OME} AA LA = R A B
A3A AAA TG Aol dolM = FHat FAF AR Aol R A|844
Zo JAFA EE ALl Bl e o] Wl opizh 291 T e
ToE ol A3A AlF AAE JAeFAL sho] AUS FA4k A folwt 489
) R AA R AR sl A AR AT HE ool ok y] wiiel #1208
Z A2l mradva & Aot
47) 1949 A H JL22E A0 M= HE LA FAM ol = Fefol wold iy
MES oldE AT e st S, 1961 ARl A i e
ARAALE FN ol whe A20x0] FALE T AR ol = o g 7} o ey
o] o7& EAISteoF TR upH itk G 4= Qlrpell A ‘shefof d H}Jﬂ
el M= HAA 7P B AR (AN o] ol ofu g A= e} glx

Zi
> Jo
o~
op
S 2
H
ok
=

A o, ofd
1.10(‘ 4

& ool i b1 B 2

P

0

[e)

0
LA
> o 1o

4z
M
[ o

S
etk 1937 wzaﬂs AFAGeN M= i dabe] AS dmos wisksl
omg dY g =3 A5xAA PAARAG L Felol Bl vE gl

7]

SEE Jﬁ]o}oqo]: PR v Aa, 201413 Aol M= wo
AAA'Z FAEEO] A7 TR FAEH L A

48) Zv+ 4) F=x.
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HAo)foll 7| AL o] BT A208% A28kel] Hlsl= ot}

4 al
A A e ol dis] Hedo] AddttH o= AEAFoE T @
ALRFO Al 2FFA2A L) A5 AR} & WAL HAFS] 7] 244
of WretA Frh
A A A obiter dictumS. 2 AAlsh= -2 HE FA|H Q0 AL
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[Zusammenfassung]

Kritische Betrachtungen iiber das obiter dictum im Zivilurteil

Jeong, Sun Ju

(Seoul National University School of Law)

Unter obiter dictum versteht man richterliche Ausfithrungen in
Entscheidungsgriinden, die zur Rechtfertigung des Tenors im konkreten
Fall nicht notwendig und damit entbehrlich sind, weil unter diese
Ausfithrungen der Sachverhalt eines konkreten Falles nicht subsumiert
werden kann oder nicht subsumiert zu werden braucht.

Anders als im angloamerikanischen Rechtssystem, wo das obiter
dictum sowohl in der Wissenschaft als auch in der Praxis eine grofie
Rolle spielt, um es aufgrund der stare decisis von ratio decidendi
abzugrenzen, steht das im kontinentaleuropdischen Rechtssystem eher am
Rande. Allerdings versucht der hochste Gerichtshof haufig das obiter
dictum als Instrument zur Prognose von Rechtsprechungsinderung und
der Rechtsfortbildung zu nutzen.

Diese Praxis ist m.E. kritisch zu sehen. Vor allem widerspricht das
obiter dictum in Entscheidungsgriinden den ausdriicklichen Regelungen der
Zivilprozessordnung. Nach § 208 II enthalten die Entscheidungsgriinde die
Erwagungen, auf denen der Tenor in tatsichlicher und rechtlicher
Hinsicht beruht. Die Entscheidungsgriinde sind insoweit von Bedeutung,
als sie die 1m Tenor getroffene Entscheidung rechtfertigen.
Dementsprechend kann das obiter dictum keinen Platz in der logisch
aufgebauten Begriindung finden, da es in keinem Zusammenhang mit

dem Tenor steht und fiir den Ausgang des Verfahrens ohne Belang ist
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und daher ein uberfliissiger Bestandteil der Entscheidungsgriinde ist.

Dariiber hinaus gerat das obiter dictum in Konflikt mit dem
Grundsatz der Dispositionsmaxime 1im Zivilverfahren, indem die
AuBerungen oder Bemerkungen des Gerichts durch das obiter dictum
sich in keiner Weise auf den Streitgegenstand beziehen und nicht in die
Belange der Parteien eingreifen.

Das obiter dictum steht auch in keinem Einklang mit der wichtigsten
richterlichen Aufgabe, Entscheidungen iiber auf einen konkreten Fall
bezogenen Rechtsstreit zu treffen, nicht irgendwelche Rechtsgrundsitze
oder Rechtsregeln aufzustellen.

Auch wenn dem obiter dictum keine rechtlichen Wirkungen wie
materielle Rechtskraft oder Interventionswirkung zugeschrieben werden
konnen, sind seine tatsichlichen Auswirkungen auf Wissenschaft und
Praxis nicht zu unterschitzen. Angesichts der fehlenden Bezugnahme auf
den konkret zu entscheidenden Sachverhalt ist das obiter dictum mit
Vorsicht zu begegnen. Es gibt wenige triftige und {iberzeugend Griinde,
die fir die Aufnahme von obiter dictum in Urteilsgrinde sprechen zu

konnen.

Z=H| of(Keyword) : ®-=(obiter dictum), 52 (ratio decidendi), A1 #l(Prazedenzfall), 3%
(Rechtsfortbildung), 4 o]-(Entscheidungsgriinde), %3 2](Dispositionsmaxime),
ko]l MI(Aufgabe des Richters)
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[Abstract]

Utilization of various types of litigation through the

consolidation of lawsuits in administrative litigation

LEE SEUNGHOON

(Professor, Korea University School of Law, Ph. D. in Law)

Consolidating multiple claims in a single litigation procedure and
adjudicating them accordingly has the advantage of reducing the court’s
trial burden and avoiding contradictions and conflicts in judgement. For
this reason, consolidation of various claims is being used in
administrative litigation. However, considering the characteristics of
administrative litigation, in which various types of litigation are provided,
administrative litigation requires consolidation of various litigation types,
unlike general civil litigation. The purpose of this study is a theoretical
and practical review of consolidation of wvarious litigation types in
administrative litigation.

First, the structure of consolidation of claims i1s analyzed. Article 10,
Paragraph 1 of the Administrative Litigation Act stipulates ‘a claim for
compensation for damages, return of unjust enrichment, restoration state,
or other claims related to the disposition(No. 1), and ‘revocation suit
related to the disposition(No. 2)’ is defined as 'related claim’. In addition,
it prepares the basis for transfering and consolidating related claims to
the court where the lawsuit on the main claim is pending(objective
consolidation). Article 15 stipulates that, several persons may file or be

filed as coparties only in cases where claims made by or against those
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persons are revocation suit and its related claim(subjective consolidation
or joint litigation). Through these provisions, revocation suit and its
related claim litigation can be consolidated even if they do not meet the
conditions for objective consolidation and subjective consolidation under
the Civil Procedure Act.

Next the form and admissibility of the consolidation of claims in
administrative litigation are reviewed. Both objective and subjective
consolidation are allowed in administrative litigation, just like in civil
litigation. As the form, simple, selective and preliminary consolidation are
all possible, and subjective/preliminary consolidation, which is a complex
combination of objective and subjective consolidation, is also possible. In
administrative litigation, all of these forms of consolidation are allowed
and are used in various ways depending on the type of dispute.

Next, the consolidation of related claims is examined. A related claim
1s a type of consolidation specially recognized by the Administrative
Litigation Act to enable consolidation between lawsuits that cannot be
consolidated under the Civil Procedure Act. Comparatively wide
consolidation is allowed if it falls under the main claim and related
claims. The consolidation of related claims has a very wide range of
applications in that it enables the consolidation of lawsuit that must be
tried in different types of litigation. However, the Supreme Court greatly
limits the permissible range of related claims, considering that the related
claims suit is naturally dismissed if the main claim is unlawful or does
not meet the requirements for consolidation of related claims. The
position of these Supreme Court precedents runs counter to the purpose
of allowing related claims, imposes an unnecessary burden on the people,
and it is difficult to find a reasonable basis even from the point of view
of comparative law.

In conclusion, as the types of disputes diversify, in a situation where
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various complex measures are inevitably mobilized to resolve disputes,
the consolidation of various lawsuits is a great help in realizing the
effective remedy of rights guaranteed by the Constitution. It is hoped
that the consolidation of various types of litigation will be further utilized

in the future.

FH o (Keyword) : 22 W 3HConsolidation), ¥# A4 %] W3 (Consolidation of
Related Claims), 21¥4 " 3 (objective consolidation), 2% W $}(joint litigation),

F8-2 - o H] 4 " g (subjective/preliminary consolidation)
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[ Abstract )

A Study on the Practicalization of Personal Information

Consent System

CHUNG, WONJUN

(Korea Legislation Research Institute)

Consent plays an important role in ensuring and expressing the right
to control and choose their information as much as possible. However, it is
by no means easy to guarantee the actual rights of the data subject in
accordance with the nature of the consent system, and furthermore, to
have a flexible procedural system. This is because consent has limitations
In many ways.

The most essential problem is that the consent system model takes a
strict opt-in method. In addition, the personal information controller tries to
secure as many items as possible with one consent. Therefore, it causes
the problem of penalization that makes consent vast and complex, making
consent unconsciously and habitually consenting without being clearly
aware of it. And, the principle of prohibition of comprehensive consent, the
principle of division of consent, and the principle of division of essential
and optional consent stipulated in the current law encourage this
phenomenon.

Therefore, this paper proposed various Improvement measures to
substantiate the consent system under Korean law by referring to overseas
legislation and system cases attempted in each country. Therefore, this
paper proposed various improvement measures to substantiate the consent
system under Korean law by referring to overseas legislation and system

cases attempted in each country.
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Specifically, it proposed measures to internalize the principle of
transparency stipulated in Article 5 of the EU GDPR, to introduce an
opt-out method to secure flexibility in consent, to mandate dashboards to
guarantee withdrawal rights and transparency, to expand exceptions to
process information without consent, to introduce a “consent item
classification system”, and other information. Based on these discussions,
we hope that consent will be reborn as an efficient and reasonable means
to flexibly cope with the new digital environment by ensuring the
flexibility of the consent system and the practical rights of the data

subject.

ZH| 0of(Keyword) : 5 2](Consent), 528 (The right to consent, Prior Consent System),
AL E 94 = (Consent Rating System), 2] 2] &4 8}(Formalization of Consent),
M1 ¥ 27 A4 A (The right to self-determination of personal information), 48

T (The right to request transmission), % ¥ 7}s 4 (Compatibility)




- http://dx.doi.org/10.36532/kulri.2023.108.331

SAALZAE(GEO)ol Tl
SAAGAEA MO A& B 9

A3t Ak

p= itd
1.4 & IV. GEOel| tigt W2 A3} 7
. GRO(F-HAxn g 2Hs) 7l 4 Aot
7 9] 1. = LMOS A 2 34
1. GEO$F LMO H]a =g
2. SAANY e FHPow 2. TRA|~ 7 IMOY A&
A2 GEO ]
3 FE7E AR A 3. GEO AHHAEA FA4
GEO¢} LMO (1) AR 2 5 54
M. GEO 2ol tiak 2.5 74| (2) AHAEA £ A
1. m=h ‘QIEP) =
2. fraAsd/9= 4. GRO] LMO HA5A|
3. 7|e}=7} V.2 &
4. 24

* AR, . dRtdiste ey sag WA FE, oldidE 7z
nixvirus@hanmail.net

wx WA A2}, AR} ) 7] d e &, dysylee@korea.ac.kr

o
N2
=]



332 FAAWAZ=(GEO) tidt fdAEFAAZACMO)Y =8 Hd W gt et

1.4 &

2ol 1A AA A} ‘Evlx 2 E WA~ (Thomas Robert Malthus)
17983 Tel-2 ) oA Q9] AAA F7l= 7IstaaA oA gt 2 g2
EaTAogutel] FUHHA| 7] wiTol AFEFo] IAHY Fo=w A

FThD o] FA BlEd WA AR 20417] 27 AR AAR

AR st gS e S99 S Zelx S (Fritz Haber)i
7] o EASE AENDE $5F F, Rl G4 ¥ Akn)
28 wEol) o] v R £ Fage] A4 FFS Ak 1
A3t A QFFAE Hepe] 25 e Aol meAPh Aa B
of We FAe A Aebhrh AAuETE Al 150-200d 8] A7
Wol ks W2

At 7

v dlofu] s A E Yol ‘o FolEk E59="(Eduardo Blumwald)
A B} g2 A (Genomic editing)& F3 o] AAN)
Al

) Ev A ol 3, TAFE | SAESAH2011), 20-229.

2) A4 Q. “Zg] = &} (Fritz Haber, 1868~1934): A& mo|A &2] o7 ojojzl
T8E WYt v e AEIHAG (2011): 106-1109H.

3) 2t dR, “Folug A HdA F7]3 71?7, 2022.08.23 714 HE

4) A3, “(ArolH A+ AA7EIE W frdx 228 davs ARE R Ed,

5) %

o
o
o
rlo
ofx
2
z
5he
=N
4
-
o
Ho
2
)
El
ol
~N
>
1o
off
ins
2
gk
oo
)
ot
o
)
ol
b
H



71 CCW AAG FAE ks vk ﬂ&ﬂd, GEO7} A|2¢] 2] se}
01218 7}A oA W] ¥ AL o g HESZ o surE 4}
sdskA A=k 3

\‘41??} 152 GEOE LMO= #stal Itk A= 20219 59 "zt
3 4=A 9

r1r FH

IS

HAEA) %7} 2 ools SOl B3 HE(FAARIYEAY Ti=
O*%é) M I dg B8l FHAuAzE] 7]E LMOSE ge <
- %ﬁx}% E%‘é}xl Il Y] =4 Frie AS A &g A
AP AAE AR YR A= LMOY /A ol o4 GEO7F LMO
2 BFdge o) old wiel GEOE LMOY A4S Wit 1 A}
GEOE #AAAE sAE T ARG A Fold nelg s 2/ w8

ol= GEOE ¢vt Txtot sdstAl HAdste =A% 553 vk 3itt9
GEOS] LMO= 9] &7+ wul¢] sl HAgote JHo = vz}, <
A2 =gel gl GEO= f#ff-3d2k E94e] &= LMOe Hl&) b s}
, A Al Edddold R R V)& LMO FART ¢3td AE
A galofF ghthi= ool Fgle] A7 grhio Hd g o]iFe] GEO 1t

=3

Helsts] st 8 (2020): 61-62H.

o]7]%. "GMO/LMO A% BAAE B8 222 257 329 97 44 99

SolAlol A Bl AT 7AW E 61 (2020): 296-297A

7 HAAAGABA T o) Bol B WE ARNPURE BYFAFAR
T3l A2021-421%

8 ol A, o fAAWAAFEAAL AAS 207 2017): 99,

o) FEANEA, AU FAE AKE/E] FUH ] §7, o o] XA =Y (2018,

6

N

17}, and =98], "FAAIES] T vl A& S FANE T e
%A (2020): 6249,

AR " 171E (LMO) Al o] BHA A - A= 48 A S vjs
388, AESGd 9 AESEE FAHORZ Rla P AT 224 (2021): 1769,



i)

g HA AR A

334 FAAuAZAE(GEO) et FHAHE A=A (LMO)

A7F =Ul GEO Aol A&7t 5= AL B8, Ul AEetud e 9
A 5 AT 8 wEolrh

olglol M= thdhHlsro] GEOZ LMORE FHFaHA & o]Ake] A
W3 okE He s Al AtelE Bl XA d o) B =i A
Ul GEO 1A% 9] GEO A7} o] 9A thEXE Aora P4 4

A2 B dioke BRI F.

ot o

jut)

I. GEO(+AA84=) id 2 42l

1. GEO2t LMO H|i

2
N
)
ot
0%,
i
i—"/
N
N
3
(o]
9
¥0
Qo
3
>,
Xoger o
-
¥0
rl
=
I
:Oé

P
e
oX,
ox
i
_>|~l_¢
i
[-'E'I
il
2

o=
po
_O,
=

e
)
=
o
rlr
off
R
il
o |
i)
Y,
ik
i
=2
>

21 7
AEAow FHAAE By e st =gt 548 2=

s ok GMOE LMOZF A ES ela Wi, W
B A E(ex. F5, FHO7MA L3stn 2 LMOE GMOS] 8 Hiolg}t &
T 3 &
&

ot ¢uteteld w7 GMO% LMOE 7+ §lo] &

sk i 31 (2020): 1014,
13) BRIl gke] =i, 1784
14) = HFAR FololA Fzx



GEO$} LMO =% 2rolA]
FA4% A8 2183

d

o
=}

L

-

(Precesion Breeding) 2. 2%

28

AW LMO7 Ae] @ dolAE FA=
doli} 248

A Aol A4
Genetically-modified organism (GMO) - Genetically-edited organism (GEO)
FHAPHEEE FHXRYEE
& A4
FEXLY (transgene)0f] 2T ESHEE RE O RHXIDNAH7|ME T UE (2% nt) HO|E
& ZEetIE
O UH, 2HF2lsld 7t He O?.ﬂ! ﬂ%‘-rlallﬁ 7t EedoRe =3

/AR FH| (24354
HE/HAE/SY (24

O 6Mo 7H'E /B 7L/ ol H kx| of H] 8: | &
13004 ¢

O N 2687 BN IHEZUATEI1/3)
HEE MR X 7ISE22 TilE
137 28 U ES0| poj =
A0 2 & 7}x|, o}jxtof, Et, A}, baby-corn
g, BEHsHof i3t o8] =2 x| ; 22{Lt
AT Hsjof Ofg HEo| XLt 26497+ O]

H& g8 AT

IP""SI Ego|et 5Y

SHH HHof #o| giF
mﬁmsg Gmo2t Cha 7| 20 H7t7|E0|
Eator g
LMO THHIEH| + non-GMOE ZtF 8= =7t
37t

O GEO 7H'E/E 7t/ ol H x| 2] 6] 8: 10204 &

O wvo THH| E 218 2Iei 3 E 77t HA & 3t
EDiE7} ©Of T

(23 2) RERHEE

(27 @=vo]
BN S 99

T e

=

=

[e)e)
s

il

-
il

H Al
H 2]

r}.15

Ry

)1
‘—6‘2‘
AW

2K
AR 0w B
glo] Aelol

e=No:
=

/\]—O

| A &3
l:]

el eluieh A% 5 EM] o

GEO: #7¢] |n % u47] 913

7 o] t}.18)
15) Fdlal. g9 =, 1139,
16) ©]A1¢-. “o]g] DNA w#Ho] &E3s}
A 2] ol

17) GEOE= GMO¢%} &

19 v we) wa ARA

CER
GMO7} 9% 748 AHds) 328

S

k)
=

(GMO)2} w7
;ﬂ/\% Z%E/q E1 (KBCH
A7 =155

JQE

A%

A B 5

el o] A fﬂ A 2]’ (Agdaily)ell A

P

EO9dl o]z DNAZ} #&

A E5=
F¥ A4k IMO <kl

s} )

34

pad

]

Atk 2ol 7k vk, GEO+=

335

(GEO) H|®&

o]

&tA @47] )

I} &S 4= glvh16) GEO+= 9+

£k

< 2857wl

Bol thg Ho] Rol Aol

A7} AHgdel itk GEOE AlE B4< 79

> WA= A Aol 7h Sk

HzE,

o =

=S

At 2t Al A GEO7F gh3] Al
Ao viebra glry o H8}

2hd,

ARG A ol sk GMO 1A H$12
@3k 4] 538" Journal of Plant Biotechnology 46.3 (2019): 139%.

s

A A gAY, HhE

)



S Aashs AR 7% ol gath of 7142 ol g YEA 3
Aol ARA FFS VA= FAAE ol FehiA, Aok A B
4ol Qe WAL Qo & ik GEOE: Azo] Ry 2a 9|
AGAL FAFHAY, A 7152 Fae A Thi AFIEL FA%
A4 71%0] DNA @714 delA 9k 9132 dushl dud 5 glou
2 FA9 gRelN Aushs AEFF W) A FuoA Spe
1 grkehn Qrk02) AEFEROD FHE Bl FEWo] YAl
A, e 59 o83 DNAS dugtony 49z Evo]s w4
A1717) W o] t).22

(smaIsol)

CRISPR/Cas9

el e
|
I A EH pna ‘ I : A E4 pnA

z ot
ST wE|= [NERERERRNRRNRINRNIRNRN RN RN RRNANEE!

(23 3) =F Als(Host Genome)dlA GMO2F GEO X}o]

(22 @3vlo] @ QA4 W AE (KBCH) ¥ #1474 LMO
AR AL $hE A DA A2, DA @A)

19) Gwon, O-Hui. “&38 ¢} §1x¥H g A& A (GMO).” Bulletin of Food Technology
17.1 (2004): 109,

20) A1/ H, “Hlol 2 A7) s S 2 9
£(2020.3.), 2.

1035, et al. “FAAUA 7] ES ©]&3 2 &8 9] phenylpropanoid HAME-8H7]1& 7

" TR E e 545 (2020): 2.

22) &7, “AETFE Y FHAEE Bd WA AR 3A-20184 7€ 25¢ ECJ A
(EuGH, Urt. v. 25. 7. 2018-C-528/16) & FA 2" 77} A A 24 (2020): 5294,

2
oft
ot
)

) S Al mQel A, B AR

N

21)

4

ol



FAAHFAA =AY ARt = AR =S At FdA
AP A 2L Wrgstal ok AR o] 22 5
A=7b o FHAED A FAA7E] Vs =
‘A4 4 714" (NGT, New Genomic Techniques)gte £0]5, dE oA =}
= HES Tl FAARY ol &o]F ARESlaL vk Y2 FHA

HE o7t o] Aol A Az or AbgE skrh A
AN AT E o] &8 7wl thal A Ak A (Gene Editing)

ot AL, ol A/)&e Td FBHA SolE HELENINE
=8

:

oy}
)—]
»
Z
o
<
@,
9
Q
=)
—t
o
@
D
o
]
Q
=
D
«Q
=
5,
=
(@}
3
)
kD

2. REAPIR 712 RELE &m=E GEOL2 LMO

T A7 (Genome  editor) 7S ©]€3bd DNAS UdH
(deletion) &t 1} ¥ o] (mutation) A1 7] At 4] (addition) & &= k27 -4

23) EU %ol Al 2 E7A (Farm-to-Fork) %2

24) 9T, et al. "N EFFN7]E(NPBTs)2] &dd] wp2 A5+24E (Novel Plant) 2]
Qs H 7l 53, Korean Journal of Breeding Science 46.4 (2014).

25) AEAE "HFAAAGAYEAN NGt e 22 A A YA, Biosafety Vol.22(2),
ulo] @ oF A A A W AIE (2021). 20,

26) AEAE, ko] ®aiA, 184,



338 FHAuAAE(GEO) e FHAAHFREALMOR A& v W2 AR 7Rt

A

>

H 7se AR B (8RS ol &l A A %Zé A7
S AASAY, b2 GVINGRE wASAY, b2 G7IA9S 4Ys
g wetrh28) thA] o oH T Q7SS ‘%EHHEP% 7%
AE g golth FHAEe] 71 1At B 2B AZEN), 241
@(TALENs), 34t CSISPR/Cas9(A 2] 2=3/7}29) =02 gt A
2 29]/7k=9 Ve dol® AAgA, Gl 2 FHAIEE] 7ol
AAA G BIAIL 7 A 2988 A AL HnE 83029 T2 Ay
/7V229 71 71E FAATES V)l vlE] ASEvt oM E Fe Al
Zholl A G425 WHE 4= 9lrhs03)

FAATIAE o) &3 FAAAYL AASDN-1), wA(SDN2), A
(SDN3) & % 37HA & #73th SDN-12 Fd 27k ol os) fdx7 d
a5 & 27t ZFRAAA A5 ‘D7) (base pair)©] ‘AFA)(deletion)
EdWol7} MAEHE AS Beh8d SDN-12 FHATES A9 i
w7k A LMO® FHFahA] & A<l = sHA 7Fsta
Atk 1 Az, g 7oA SDN-1 7]&o LMO Tl
el A Al elstar 9lvk33) SDN-2%= #7t BRI
Azrz wAshE Aotk &, 5 TR W

A5 E fARe Al 8

rLr o
12 e

o

mﬂl o

2

ot o rE :1
oo
it
)

_1

il
o 4

o

I—O‘l
N>

o
o
oft
e

E

i

ofN
do 1o

e
dr
4 H
N
Ll

oo
o
N
ot

ol =
Ho
2

|

rr

Z.
N

%t} SD
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"Revisions to USDA biotechnology regulations: The SECURE rule.” Proceedings
of the National Academy of Sciences 118.22 (2021): e2004841118. 29.

49) “The Agency believes that the differences [in plant pest risk from gene insertion
sites, copy number, and genetic background] that may result [in plants qualifying
for the extension process] would be of the magnitude observed through traditional
crop breeding.”;Hoffman, Neil E., 9] =& 34.

«

50) “That there is no evidence of unique hazards inherent in the use of recombinant
DNA techniques with respect to plants, and that crops modified by molecular and
cellular methods should pose risks no different from those modified by conventional
breeding methods for similar traits (5, 16).”; plant developed using genetic
engineering did not pose a plant pest risk;Hoffman, Neil E., 2] =&, 29,

51) WA, et al. 2] =, 1779.,;1989 NRC(National Research Council) 314 (29792
7y 4)

52) M) FREE E o] oA 2018 39 28¥ A B 2} E (media press-releases)oll A
g2l



344 FAAWAGA=(GEO) tiFt AR FASACMO)Y 28 & He At et

Aol A AlA ALfEr|= Ak & deSFE Ve &l )
o} 7 Ajko] Thed A=olA e A7 ES AU(SDN-3)3 A&
= Aol obd Ao m AN F, F, & 3 olst FHAE AR
3t LMO7HA| = GEOZ H 7tk off 7]th54) o] oo A Far]s ddS

aA e

mels) G5 MFEEAGLO ATFE FohE AARGE A
[©)

2 1 A] g)T}.55)56)

"] = USDA SecureRule57)

1) WAl(exemption): T8 38t7|&o] AREHAA T, AIESo] 1A W
AzxAe SFst7ldd FAN G Alet= Ad-5rh ot 474 =+
gk 7HA] Wk Al WA,
O €% DNA templateEs #
(repair)¥ o] A4€ Weol @
substitution) 2.2 Ho|E &S]
Hog dojupar = Aol o] Z e A =olvt 1L
dEd Y A e 2
Q) v Bl A Ee] Wold A

=
TAZE 2 glaal 3 A g B w7 YEx

3

it
tjo
i
o
ol
ol
|
>,
1a]
__)‘4_2

53) oL FAARA &) A A= B W JES viEeE Qv v
FEF(USDA)9F 457 92 (APHIS) &= A'd 2020 d ‘GMO(XEE LMO) e #he]
M7

RS AW ESA A Aol W el S
NG FAE WG gl
54 Pl A A LA SH AAAE dAKAAR wA D W, Sel
[e)

#’(7 CFR Part 340)& 7NA8 AR RAAE A& FAHA 248 -3 o
_‘_%7\3 A =

LMOY 7Nkl ol fadztell g A o7t gl 22 F9] FaAetE A5l
olFAY Y FHARZ B ZJAXA], & o)AFe] FHAte g AN ETHYE
otk ol x4, ke HaiA, 1714,

55) 7 CFR 340. §340.1 - A887 (b) J &9 4) AeHFTo=2 A 7Mss 2oz
A Bare] Atk 3

56) Hoffman, Neil E. &9 =

L




e 1ol A=A Geletr] s FANY HE 23S & 5 vk
T WAE AR o Yg-o] WAl Mo A Hojua] HAE1S
W] 3 A A A HE 23S 3 ¢ k. vheF Al
BAANA F L HE Al HAE & dart g =, WAl
FAHA HATH

3) 3 7Hpermitting): RSRelA HAS W= £, GMOAE 1A th
ol B A, fedErE AsE Zt5 o] A vt AlAe shAl ik
(GMO¥Y -5 &lld)

o] 22 GEO Al ¢3tel Fflo] ml=olid FHxuA 7ess 4 &3
theFek ZhE5o] s gk AWl FHge] AW A gEol,
& FolYyol(DuPont Pioneer)2] #54 wlEH (Northern Leaf
Blight) A3 S, Z2dv g 94 7 EvtE, vl= 55
SAATAE(USDA-ARS)®] 7hr A3 WA i, 2 E(Calyxt)

o &AL 7, BV AR, AR ), 9 1A G
o] dEAbEY &, ofo] e o YT WA YA B, 4l E2HSimplot) 9l
SHA A, o aglu|t(Agrivida) A & S S5 = EE)
ojuf F=yugte] Uzl sk At @l X FAUAE wE GEO H59
o] 5< 23l Juh58) wlx USDA ‘Secure Rule' s 38l 714 S A2
A aog =) 2022 109 1249 7] 23359 0.2 shelH T}, ‘Secure

flo

I o

52
Rule’ ©]d2] ‘Am I Regulated A8l A FAAAS & ZHE =42}
v 1314, 59 24, d¥ 349, 55 14, o)l~ztd 24, 3= 3d F
1437 o]t} 60)

oV rr

-

57) USDA Secure Rule #& 2] SA4 A3 &8 =< 28 f575 7%
20201 89 HF-E] A8, Secure Rule 573tH A ‘Am I regulated? 7+ o= oA gl
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63) European Plant Science Organisation (EPSO) & ¥ o] %] ol 4] European Academies
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[Abstract]

Legal Issues of Genetically Edited Organism and

Desirable Direction of Legislation

Jiwan Kim
(Ph.D. Candidate, Korea University & Edaily Repoter)

SeongYeob Lee(Corresponding Author)

(Associate professor of Management of Technology, Korea University)

It has been announced that it will have to produce twice its current
demand by 2050 to avoid facing serious food problems in the future
due to global population growth, water shortages, and changes in
production due to accelerating global warming. However, the annual
production growth rate of corn, rice, wheat and soybeans, the four major
crops of the world’s food supply and demand, is only 1.6%, 1.0%, and
0.9%, respectively.

In this situation, GEO using CRISPR/Cas9 are emerging as a
solution to future food shortages. Furthermore, like the movie “Martian”,
it 1s expected that the solution to space food will be a gene-corrected
crop. However, national legal regulations are different in this regard. In
the United States, Japan, Canada, Australia, the United Kingdom, Brazil,
and Argentina, even if they do not join the “Cartagena Protocol”, an
international protocol of the LMO law, or even if they do, they avoid
applying the LMO law by revising or establishing laws. In other words,
these countries treat GEO the same as general seeds, judging that they
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are no different from traditional breeding. Even the European Union,
which has strictly regulated genetically modified crops as GMOs, has
recently begun the process of revising the law with a positive move.

In line with this international trend, the Korean government is also
attempting to ease GEO regulations such as exemption from risk
assessment. However, after the revision of the law, genetically modified
crops are considered “new genetically modified creatures” in Korea.
Industry sources predict that if GEO is classified as LMO, there will be
no farmers who farm GEO crops and no consumers who consume them.
There are concerns that strict legal regulations on GEO could not only
lose domestic seed competitiveness but also destroy the seed industry
itself.

In order to develop the domestic GEO industry and increase its
competitiveness, related regulations should be eased like other countries.
Like Japan and Brazil, it is necessary to distinguish GEO from LMO by
interpreting LMO laws or preparing separate bills. In the long run, a
GEO evaluation system should be established based on the final product

regardless of whether biotechnology is used or not.

Z=HO(Keyword) : -2k 2HE(GEO), - AAPA A EA(LMO), A 27H)(CRISPR/
Cas9), FAAAE FFAHE(GMO), A48 F (Genetically Edited)
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