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[Abstract]

Constitutional Analysis and Evaluation of the

Proclamations Issued after the Liberation of Korea

Joong—-Kweon Nam
(Lect. Dr. Korea University Institute for General Education)

Seung Taek Lee
(Assist. Prof. Dr. Chungnam National University School of Law)

ZOONIL YI
(Prof. Dr. Korea University School of Law)

The U.S. military, which divided and occupied the Korean Peninsula
after the Liberation of Korea on August 15, 1945, issued so-called ‘the
MacArthur Proclamation’, which established the U.S. military government
and initiated military rules in the southern part of the Korean Peninsula.
During the historical transition period after the establishment of the
Korean government, martial law was declared in the name of restoring
social order, and various ‘special measures were implemented based on
the martial law proclamation. As such, it can be said that the legal form
of ‘proclamation’ has been utilized in the development of the Korean
government and constitution since the Liberation, but there has been
insufficient constitutional analysis and evaluation of the legal nature and
effect of such proclamations. This study aims to summarize various legal
forms of proclamations, which have been used in connection with the
Korean constitution since the Liberation, and to examine not only their
legal nature also the constitutional standards for reviewing them.

This article follows that it is necessary to distinguish between the
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U.S. Military Government Proclamation and the Martial Law Proclamation
due to their differences in legal basis, nature, and function. U.S. military
Government proclamations should be systematically recognized alongside
other U.S. mulitary Government statutes utilized to govern the Korean
Peninsula. And the legitimacy of the legal norms applied in specific cases
needs to be judged according to their actual function and role. In
particular, the MacArthur Declaration is the basis for the establishment of
the U.S. military government and has the highest normative status and
character for military government operations. However, it 1is
unconstitutional to use the MacArthur Proclamation in a trial even after
the enactment of the Korean Constitutional Law.

A proclamation of martial law means a public announcement of the
extraordinary measures to be imposed during martial law enforcement.
At the same time, it has the characteristic of the basis for the restriction
on fundamental rights imposed by the extraordinary measures. Hence a
proclamation of martial law must be justified by the legal basis and
legitimacy of the act declaring martial law on which it is premised.

Even if the declaration of martial law is justified in a formal aspect,
its legitimacy must be verified by examining whether the martial law
itself has an appropriate purpose and content, and whether it is necessary
and compatible with fundamental human rights. From this perspective, a
martial law declaration that does not comply with various formal and
substantive constitutional principles is unlawful. In other words, even if a
declaration of martial law is fomally legal, the martial law itself which is
proclaimed can be unconstitutional and invalid if it violates in a variety of

the principles of constitutional law.

Z=H|of(Keyword) © -7 (military government), 1% (martial law), 3 3(proclamation), A}
o] % (legislation issued by commander), 38 HKorean constitutional history)
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[Abstract]

Acquisitive prescription for self-owned real property
acquired by rehash of the invalid provisional registration and
the status of a third party with an interest in the registration

- Korea Supreme Court Decision 2017Da204629 Decided July 28, 2022 -

Yoon, Jin—ho

(Attorney-at-law, Law office Seoul Central)
Choi, Eun-seok

(Attorney-at-law, E-law Law office)

Kim, Jewan

(Professor, Korea University School of Law)

The Supreme Court decision is about the rehash of the invalid
provisional registration. In this case, the decision comprehensively covers
a number of issues, including the law principle on the rehash of invalid
registration and the third party with an interest in the registration, the
obligation of the third party with an interest in the registration to
consent to restoration of cancelled registration, the compatibility of the
restored registration with the third party’s registration, the acquisitive
prescription for self-owned real property, etc.

This paper suggests a trial alternative of applying for Article 29 (2)
and 58 of the Real Estate Registration Act in a case like this. On the
other hand, while the decision approached the defendant’s defense as the

law principle of acquisitive prescription for self-owned real estate, the
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principle itself arises in very unusual circumstances, so it is time to

seriously consider abandoning the principle.

FH o (Keyword) : F-&5 7] -8 (rehash of the invalid registration), 5714 o] &j &

A 9+ A3#H(a third party with an interest in the registration), &4 3] &

1o

o

~N
ox J lo N

(reinstatement of cancelled registration), &% 2% (duty of consent), %
k2] 7} 5 A (possibility of co-existence), A}7] A FEAbo] g A|EF
(acquisitive prescription for self-owned real property), A& 59 AAHES

i

(original acquisition by prescription)
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[Zusammenfassung]

Uber Rechtsgrundsitze der Titeltreuhand von

Immobilien aus einer neuen Perspektive

Dr. iur. Kim, Kyu Wan

(Professor, Korea University School of Law)

GemaB § 4 Abs. 1 des “Gesetzes iiber die Eintragung des Namens
des wirklichen Rechtsinhabers von Immobilien” ist ein Titeltreuhand-
vertrag unwirksam. Nach § 4 Abs. 2 S. 1 desselben Gesetzes ist eine
Anderung des dinglichen Rechts wie Eigentums durch die Eintragung im
Rahmen eines Eigentumstreuhandvertrages auch unwirksam. Dennoch
kann gemaB § 4 Abs. 3 desselben Gesetzes die Ungiiltigkeit aufgrund der
vorherigen beiden Absitzen, also die Ungiiltigkeit der Eintragung auf-
grund einer ungiiltigen Vereinbarung, nicht gegen einen Dritten ange-
fochten werden. Hinsichtlich der Auslegung des Abs. 3 geht h. M davon
aus, dass ein Dritter, der mit einem unrechtmifBigen Titeltreuhdnder
unter der Pramisse der Ungiiltigkeit der Absitze 1 und 2 Geschiafte
getidtigt hat, unabhingig von Kenntnisnahme in Bezug auf ungiiltige
Vereinbarung und Eintragung, ohnehin kraft Gesetzes die eingetragenen
dinglichen Rechte erwerben. Im Gegensatz dazu argumentiert die vorlie-
gende Abhandlung, dass die Titeltreuhandvereinbarung und die Eintra-
gung fiir einen Dritten und lediglich fiir diesen als wirksam gelten sollen
und damit die Annahme angemessen ist. Daraus ergibt sich es auch, dass
ein Dritter durch wirksame Transaktionen mit dem Titeltreuhdnder, der

der Rechteinhaber ist, echte Rechte erwirbt. Diesem Verstandnis liegt das
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theoretische und praktische Anliegen zugrunde, die Kontinuitiat zwischen
der standigen Rechtsprechung vor dem Inkrafttreten des betreffenden
Gesetzes einerseits und der nach dem Inkrafttreten neu entstandenen

Rechtslage andererseits zu bewahren und auch zu bekriftigen.

ZH of(Keyword) © H-54Hs 7] 2] A1 EF(Real estate title trust), 542

9] 44 (Continuity between case law and positive law interpretation),

gl (Registration name trust)

A (e Act
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[Abstract]

A report on the order of execution
- Focusing on the order of execution of imprisonment and

confinement of workhouse -

Kim Hwangwan
(Ph. D. in Law, Judge, Cheongju District Court)

Recently, the possibility of changing the order of execution of
imprisonment and confinement of workhouse has become a problem.
Considering the opportunity for parole, it may be advantageous for a
sentenced person to detain a workhouse prior to the execution of
imprisonment. And, in relation to the period of repeated crimes or the
period of probation, such things may be disadvantageous to the sentenced
person. In other words, the order of execution of execution of
imprisonment and workhouse confinement gives practical benefits or
disadvantages to prisoners.

There are court judgments in this regard. And, there are various
views, such as the view of allowing it in principle, the view of allowing
it as an exception, and the view that there are internal limitations. In
light of the content of the legal text, legal stability, predictability, and
importance of human rights protection, it is reasonable to view that there
are internal limitations(unless there are special circumstances, it is
beyond the internal limitation of the right to change the order of
execution of the prosecutor). In the above ’special circumstances’, there

will be '"when there is concern about the completion of the prescription’.



2 8 A 167

On the other hand, the court’s interpretation of the effect of
changing the order of execution of the sentence may also be divided. And
this could be a very important issue for a prisoner. Therefore, it is
necessary to clearly stipulate in the Criminal Procedure Law.

As described above, the order of execution of the sentence can have
a great influence on the sentenced person, so in principle, the order of
execution of the sentence should be changed according to the intention of
the sentenced person. However, it is desirable to limit the number of
times prisoners exercise their right to change. And, it is desirable to
stipulate that the prisoner’s intention is not followed in cases where there
1s a concern about the completion of the prescription period and cases
corresponding thereto. In addition, it is desirable for the sentenced person
to notify the advantages and disadvantages of the exercise before
exercising the right to change the order of execution. Only then will the
predictability of all, including prisoners, sentence enforcement agencies,
investigation agencies, and courts, be faithfully guaranteed(specific

amendments are presented in the text).

FHI01(Keyword) = 3 5] 3 (Execution), 3+ 3<=41(Order of execution), &3 =4 HH
(Changing the order of execution), &% &

A A #e /)A H(Amendments
about changing the order of execution), =% f*](Confinement of workhouse),

A8 (Execution of imprisonment)
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[Abstract]

An analysis of the provisions on the transfer of
personal data out of Korea in the amended Personal
Information Protection Act: with reference to the EU

GDPR

Nohyoung Park

(Professor, Korea University Law School)

Cross—border transfer of personal data is inevitable for international
trade and cooperation in today’s globalized world. Its importance in the
field of entrepreneurship is evidenced from the recent controversy
surrounding the European Union(hereinafter ‘EU’)’s regulation of Meta, a
US big-tech company, with its European headquarters regarding its
transfer of EU citizens’ personal data to the US. The Court of Justice of
the EU nullified the relevant adequacy decisions of the FEuropean
Commission relating to the US for its failure to ensure the adequate level
of protection as required in the EU. Since then, Meta has been relying on
alternative means known as Standard Contract Clause to facilitate its
transfer. However, such a basis has again been invalidated by the order
of Ireland Data Protection Commission on 22 May 2023, imposing Meta
with a fine of 1.2 billion Euro as well as suspension decisions. Unless the
US and the EU succeed in adopting the Trans-Atlantic Data Privacy
Framework so as to comply with the ‘General Data Protection
Regulation(hereinafter ‘GDPR’)’ in the US, Meta may have to withdraw

its business out of the EU.
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The ‘Personal Information Protection Act(hereinafter ‘Act’)’” of Korea
originally provided for the provision of personal data to a third person in
Article 17, paragraph 3 simply as it was only based on the consent of the
data subject concerned. On 4 February 2020, more detailed provisions on
the transfer of personal data out of Korea in the Information and
Telecommunications Act were integrated into the Act, and on 14 March
2023, a separate Section 4 on the transfer of personal data was finally
mserted into Chapter 3 of the Act, thereby permitting such transfer to be
based on diversified legal grounds other than the original consent of data
subject concerned.

The amendment of the Act, due to its various legal bases for the
transfer of personal data out of Korea, is expected to further facilitate the
trade in or flows of data including personal data, and consequently, to
encourage digital trade. This is a positive improvement considering that
Korea is now expected to develop digital trade through the cross—border
transfer of personal data with its participation in the APEC Cross-Border
Privacy Rules and the Global Cross-Border Privacy Rules systems as
well as the adequacy decision of the European Commission. Nevertheless,
this Act still needs to be further improved. The amended provisions are

msufficient in comparison to the corresponding provisions of the GDPR.

FH of(Keyword) : 7§21 X (personal data), 7§13 B 2 5 H (Personal Information
Protection Act), 7§ A B X 5 £ 3] (Personal Information Protection Commission),

=r 9] o] A (cross-border transfer), &4 Z A (adequacy decision)
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dfof & FE o] Hipolxp Aelo] HAnt 20151 12€l] xEE T}e
(Paris Agreement)2) 413} o] tjy] X 3t 7] 35S 2°CHRT} 3
Gl e TR fA5kaL, 15°C7HA Aldstes m¥sts S iR
2Fekar3) 2018 71 & sl sk A R-7F o] A (Intergovernmental Panel
on Climate Change, ©]3} ‘IPCC)+= A Hit7|2 A<5S 15°CE Alghs}
7] 98 A= 20501 7HA] BT HS G ok gt HRE AA kA T
o] w7bEo] olelg 2060 AT HE HRE AAFTFOEZHA A A
of st JEEE AA Folal, A duUA LS o Bo| &85k oYy
?qxdft‘r(energy transition)% FxIskar 9l
g A &7bsd %XﬂL Hl ok %Zﬂﬂﬁﬁﬂoﬂﬁ e,
= Zi% 0}‘41, AP RFAME 540 =olHaL A
|97+ AES 3 vefAS EE (Marrakesh Agreement Establishing
the World Trade Organization, ©|3} ‘Fle}AIFAEA) AEe A Ed-2 A
7Fs 3k 72 (sustainable development)¥} 3+ B3 7F WTO#= thA}-5-
Aol a3 B3 etk s gletar kS o5 Folskat
, WIOH A& st =] &&= 2ol A<l A, 98 o 52
] &5 3 FYUgEo] YKo I HE FHow F
st AL FAA e WTOd FHEE tivkse s34 @3

ke
o

Xl

N

t wo 242 Ip
o
fr
PN o

2) United Nations, FCCC/CP/2015/L.9/Rev.1 (Dec. 12, 2015). ¢-gv}ete] 49 sta] @A
& %ok A23155 24 20169 12€ 39 wE ).
|

El

715 Li‘r/l H?SOﬂ ﬂ%% JXHL
a) 715¥ste] 9% 2 JFS
= Uiv] AT F 72 AEE AN 21T dA5 e
AL AAst A a2 e AT B 7R Ass AN 15
wE e T
IPCC, Global Warming of 1.5°C (2018), p. 33.
g AAEA AE Al 29 F AT W8S a3 2 “Recognizing that their
relations in the field of trade and economic endeavour should be conducted with
a view to...allowing for the optimal use of the world's resources in accordance with
the objective of sustainable development, seeking both to protect and preserve the
environment”
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WTOR7 frte]gta w7 e Ao dotdn? 5, WTOA
Aol A Blhd=Ee] g4 Be ¥ £AE FHAFHaL sto] 2 AAToR

WTOHA & fntet= Aol ofym, =5 oj2d =45 AL 5 9l

d
(Environmental Database)ol] w2W 2011-20201d 713} &<k 3=
w3k 34 A 22X F 1309570, o] & 7]Fds ge <
A= F 410271(3L.3%) 0] FHEJTES) 7|4 g 7R FHEE vkgk AR
< WTO 3slexEo] SR 7|$wst da X9 Ayt 7hko|7p Bz
2 AA ZH ] B3 PA(Agreement on Subsidies and Countervailing
Measures, ©]3l ‘HExagA)d & BExg #&E X (43.7%)J = Ho)
th9) o= HEA Ve A, Ak 71HEAL A

6) WTO, Short Answers to Big Questions on the WTO and the Environment (2020),
p. 7.

7) Ibid, pp. 8, 10.

8) WTO Environmental Database, <https://edb.wto.org/charts>, 2023. 5. 28. & & #4;
WTO Committee on Trade and Environment, Environmental Database for 2020,
Note by the Secretariat, WT/CTE/EDB/20 (28 January 2022), pp. 12-13. 7] %% 3}
& 2P A o RE AfEe= XY BEHoF (A)EH, i1y 7, dA- AR
AU, 71FWE &4 ouA REFE 0FESF BE So| AT Ibid

9) WTO Committee on Trade and Environment, Environmental Database for 2020,
Note by the Secretariat, WT/CTE/EDB/20 (28 January 2022), pp. 14-15.

10) UNEP, Towards a Green Economy, Pathways to Sustainable Development and

Poverty Eradication (2011), p. 35; European Commission, “Support schemes for
renewable energy”, <https://energy.ec.europa.eu/topics/renewable-energy/financing/
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), BT HAR Ao 2o Htolojof et 7| & ok 33 AA I
& 9 nEg 5 AR Ao 20204 ol F F43] TN A 5
o= 238 3 Ak okl A Faa (1 HEg Ao MstE e &
Ao g Wala gtk EU A 3899 3] (European Commission)s= S 213+74
Akl el AAE st dsko g 2023, 2. 1o ‘EAFHAYES 93 2dd A+
e

2
ot

(A Green Deal Industrial Plan for the Net-Zero Age)'<,12) —18]11
2023. 3. 90 TEHHo g ‘FAF 7] 2L A3 = Y A(Temporary
Crisis and Transition Framework)'E W3 =413 o]= w|=re] A& o]
Az (Inflation Reduction Act)ell & tiof: Hxg A4 oj-gst
of AU HExg Ag AE &3ste 3E 78 A= St ojjg 4

7o BHEg Aa B arAl @3t A2 Haxa AA7E wAF el A m A=
BAA Qe ol =18) w7t 3 BREw AAS 7HEE 5 ks v3A Al

support-schemes-renewable-energy_en>, 2023. 5. 29. & 4.

11) OECD, Focus on Green Recovery, <https://www.oecd.org/coronavirus/en/themes/
green—recovery>, 2023. 5. 29. = A,

12) European Commission, A Green Deal Industrial Plan for the Net-Zero Age,
Communication from the Commission to the European Parliament, the European
Council, the Council, the European Economic and Social Committee and the
Committee of the Regions, COM(2023) 62 final (1 Feb. 2023).

13) European Commission, Temporary Crisis and Transition Framework for State Aid
measures to support the economy following the aggression against Ukraine by
Russia, Communication from the Commission (2023/C 101/03), OJ C 101, 17.3.2023,

pp. 3-46.
14) IRAS] &4 W& 5 3hbes 715w o8 B oy hR e #aste] 36909 @ el
et AF 9 71 AAE RS} 0 L] qUA NS BES 98 Al FA,

FAE, B 3, e 5 oluA A AA A S A= 1%, 2977
o ol AR @ A FA ol Fd Aoleks Aol ol NFWE UG
2 A A o] 22201 (onshoring) Aakell thet v=r AP 74 2 qf o] F4
o df9-3kcl. DLA Piper, “Inflation Reduction Act seeks to jumpstart electric vehicle
market”, Regulatory Alert (Aug. 19, 2022).

Hxgo] TAFFdA mAs BAH ek #alie v AR Fx. IMF,
OECD, World Bank & WTO, Subsidies, Trade, and International Cooperation
(2022), p. 5, José Guilherme Moreno Caiado, Commitments and Flexibilities in
the WTO Agreement on Subsidies and Countervailing Measures' An
Economically Informed Analysis, Cambridge University Press (2019), pp. 61-98.
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oA v=, EU & Fo=9] HEa dAc] AstH i 3= 7hed 4
Fub gl skl dal 18 RS AEske AL =AYy
o] Az YFS vA7] wEel BEaggel v £x7F v
A& o] AZIH L kI ek A5k ukeh o] WTOe SR 4= &
o] &7 dd A= AA BACE oA ko, & BE 5HoR

=

[e)
A1z, A2z SoA FAs e 24, = A 23 A 7]
(financial contribution), 4 #4124 &) ¥ (benefit) ¥ =24 (specificity) 2.7 °]

2]
TEHE Bzae] Ao Wl sl vk add REadAdds

GATT A20%9} o] 874 us =49 27 493 9 4 2 o9 4
§7F WA ow FAE0] A @] wEe] nEaFEge] gwat 277}
ol WeA maTol HAHE AP o]F AIHAL 5 A= o9 AT}
sl454 g Andon Fusl e 9% 187 Aozl A
8 Brow wrae AFH Ao A3 WIOGAd $ure: A9g o]
@ % Qi Aolr. 54 slwe] /st Ao] 1 A WAl o

o

1 “UNFCCC),18) 1 & 2] A A (Kyoto
Protocol to the UNFCCC)19) & s}2] @ g o] A= o2 A 7] F sl o8-

Convention on Climate Change, ©

16) Politico, “Europe embarks on subsidy race it can’'t win” (Feb. 1, 2023), <https://
www.politico.eu/article/europe—subsidy -green—deal-industrial-plan—state—aid/>,
2023. 5. 29. 8 F A, Euractiv, “EU announces own green industry plan in global
subsidy race” (Feb. 2, 2023), <https://www.euractiv.com/section/economy—jobs/
news/eu-announces-own-green-industry—plan-in-global-subsidy-race/>, 2023.
5.29. HZF AA.

17) David Kleimann, “Climate versus Trade? Reconciling International Subsidy Rules
with Industrial Decarbonisation”, Policy Contribution 03/2023, Breugel (Feb. 2023),
p. 2.

18) -2 uete] A9, UNFCCCE %9F #1213 24 19943 3¢ 21Y g gic).
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