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[Abstract]

A constitutional study on the issue of birth registration

of children born through surrogate mothers

Sung, Guan Jung
(Lawyer, Ph.D. in Law)

This article originated from an attempt to examine the issue of birth
registration of children born by surrogate mothers from the perspective
of constitutional law. As a new form of childbirth made possible by the
development of assisted reproductive technology, the issue of surrogate
motherhood was examined, focusing on the issue of birth registration of
children born through surrogate motherhood.

First, this paper tried to outline the issue of surrogacy by setting the
scope of the concept of surrogacy to be covered, examining the types of
surrogacy, whether surrogacy contracts are valid or not, and foreign
legislative examples on whether surrogacy contracts are permitted. At
the same time, through an overview of birth registration, the meaning of
birth registration for children was also examined. Next, 2014. 6. 26.
Mennesson v. France, the judgment of the European Court of Human
Rights, which approached the issue of birth registration of children born
through surrogate motherhood, from the perspective of the basic rights of
the requesting parents and children, was reviewed. In the case of the
ECHR case, regardless of the validity or invalidity of the surrogate

mother contract, it focused on the issue of birth registration of children
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born through surrogate mothers, and it served as a major milestone in
approaching related issues in that it paid attention to it from the
perspective of fundamental rights. Accordingly, based on that discussion,
the issue of birth registration of children in Korea when giving birth to

a surrogate mother was examined from a constitutional level.

ZH0of(Keyword) : o 2] 2 (surrogacy), W] =A 2k (surrogacy agreement), &%=
(birth registration), =45 =2 B (right to be registered after birth), 7} &2
A}-(right to family life)
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27) Welzel, Der Allgemeine Teil des deutschen Strafrechts in seinen Grundziigen,
Berlin 1940, S. 21.
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1954, S. 40 ff.
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39) Welzel, %] #(Z= 36), S. 42.
40) Welzel, ko] A (2t 36), S. 41.



B E e 49

Hho] wx|uk WMAME= ) S EHAR A o] H7| wiEol Ak $H3E A
2 ofyEtar kA 1A ?*48_7401] et B 5)emq, = Ags
AR 7} EAEA] = Agollut 9wt frk4d) o= A Lo ik 2y
2 W7o 24 TALANGAS A tig st Hrk4d

A4H T ouE #8]7] 98] 2047 o F FHade GA}
4 A7) Aol 27

2 S kAl Ay Eedch WHd o5 ddAd 4

¥ o|Fw AFIESITre] 3 ol 7L olw 7xE

#A3l o)FE FHE}7] Ydte] 2= (teleologisch) 7
A

e
A PYYES B AH BYE] 3

==
EI‘J

41) Welzel Das Deutsche Strafrecht. Eine systematische Darstellung, 11. Aufl., Berlin
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im Vergleich mit der Osterreichischen Lehre”, in: ZStW 1961, 73. Bd., S. 192.

46) Welzel “Studien zum System des Strafrechts”, in: Welzel, Abhandlungen zum
Strafrecht und zur Rechtsphilosophie, Berlin 1975, S. 145.
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[Abstract]

A consideration of the substantive criminal offense
— Misunderstanding and Understanding

of the Doctrine of Negative Elements of a criminal offense -

Kang, Soo-Kyoung

(Doctoral candidate, Univ. Bremen)

Ha, Tae-In

(Professor. University Kyungnam)

It depends on the fact that the criminal offense describes punishable
behavior, the unlawfulness of which arises from the fulfillment of the
elements of the offense, and that it encompasses all characteristics that
constitute the unlawfulness of the act. Here, unlawfulness signifies value
predicate of the conduct that meets the elements of the offense and is not
justified. Therefore, justifications do not refer to the elimination of
unlawfulness but are to be understood as negative elements of the
offense, the absence of which determines the emergence of injustice. The
unjust criminal offense is therefore the ratio essendi of unlawfulness and
stands in a relationship of cause and effect with it. It determines the
criminal wrongfulness from the existence, namely the factual reality of
the elements of the offense, and from that, unlawfulness as the normative
aspect, namely the value judgment, is inferred. Thus, the criminal offense
is connected to the doctrine of negative elements of the offense. This

doctrine is not a specific solution model for cases of Error regarding the
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factual requirements of the justifying grounds, but rather a logical
consequence that can be derived from the doctrines of elements of the
offense and unlawfulness. If a justification exists, the criminal
wrongfulness is not established, and therefore, the conduct of the
perpetrator is not unlawful. The unlawfulness determined by the criminal
offense, as a matter of substance, is referred to as the object of the guilt
judgment.

The legal consequence of certain provisions in the General Part of
the Korean Criminal Code is generally stated as “not punishable”. Unlike
German criminal law, where conduct that meets the elements of
self-defense, necessity, or consent is considered “not unlawful”, in other
legal systems, it is merely deemed “not punishable”. However, despite the
wording in the specific legal provision, the legal consequence 1is
interpreted as “not unlawful”, similar to German criminal law.
Nonetheless, justifications can be interpreted as not constituting elements
of the offense since justified behavior is also not punishable. Therefore,
the doctrine of negative elements of the offense can be applied to

justifications.

FH o] (Keyword) : 2= G4 27 X o] Z(the doctrine of negative elements of a
criminal offense), T4 87333 ¢IHde] #Al(the connection between the
elements of a criminal offense and unlawfulness), Z A% 274 2 A(the aggregate
offense), £ 74 £ 71 (the substantive criminal offense), 134 ZZFALG-2] AR A4

o] ##3t 29 (Error regarding the factual requirements of the justifying grounds)
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[Abstract]

A Study on the Right to Participate in the Search and

Seizure System for Digital Evidence in Investigation

Seong Hyejeong
(Master’s Student, Korea University Graduate School of Law,

Seoul Metropolitan Police Agency)

Article 219 of the Criminal Procedure Law stipulates that even a
suspect in the investigation stage 1is guaranteed the right to
participate in execution of a seizure warrant which 1s the same extent
as the defendant is guaranteed in the execution of a seizure warrant
in court. However, unlike the Criminal Procedure Act, the
Enforcement Decree of the Criminal Procedure Act and the internal
regulations of the investigative agency stipulate the right to
participate focusing on the seized, not the suspect, and the judgment
of the Supreme Court was the same.

In this paper, we examine the participation rights of defendants,
suspects, and those subject to search and seizure from this
perspective. In addition, this article examines the newly established
system for issuing copies of search and seizure warrants from the
viewpoint of investigation, and discusses expected problems and side
effects.

With the development of information and communication services,
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the need and cases of seizure and search of third-party Internet
service providers are increasing. Therefore, problems and
improvement plans were presented by applying and reviewing
relevant cases for the existing procedural regulations of the Criminal
Procedure Act. Despite the seizure and search for services provided
using the Internet, the fact that the original copy must be visited and
presented in person because the execution of the search and seizure
warrant cannot be transmitted or executed using the Internet means
that the criminal procedure is not being able to follow the changing
environment of the times. There has been a case where it was
decided that the execution of a search warrant entrusted to an
Internet service provider cannot be viewed as illegal, and in the case
of execution of the seizure warrant in this consignment method, the
investigative agency does not directly search and select digital
evidence, and there is no possibility that the investigative agency will
collect information unrelated to the criminal charges listed in the
warrant. Thus, it is not be seen that there is any value or meaning to
be realized through the participation of the suspect. In addition, in
this way, if the executor receives the information to be seized
without directly selecting it, it is desirable to make an exception rule
that it is not necessary to separately issue a seizure list to the
provider.

Lastly, because protection of the right to personal information
and privacy is an important requirement in society, even when a
warrant is presented to a person subject to execution of a search and
seizure warrant, if he is a third party other than the suspect, it must

be considered and respected from the viewpoint of protecting the
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privacy of the suspect based on the principle of presumption of

innocence, which is a major principle of criminal law.

FH of(Keyword) : ©] A & Z A (digital evidence), 5= (the Search and Seizure),
Zho] A(right to participate), ®o] A (right to defense), <4 3l (warrant execution),
FALA Aol A 2] 7)1 ¥ KW T (privacy in criminal proceedings)
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[Abstract]

The Discovery and the Korean Appointed Party Rule
- Requiring Discovery Obligations to Appointers

Lee, Joon Buhm

(Inha University Law School, Assistant Professor)

The Discovery Research Group formed by the Korean Supreme
Court Judicial Administration Advisory Committee submitted a report
containing the research result in October, 2022. The above report
proposed to amend Articles 344 through 351 of the Civil Procedure Act to
introduce a duty to preserve materials, such as documents, similar to the
US Discovery Law. According to the text of the proposal, at least
some provisions are interpreted to legislate the obligations of the
parties or sanctions against the parties, only. If the reason for
amending the Civil Procedure Act is to allow a party to access
information that the other party has, then there should be no loophole
to the discovery rules to prevent the party who previously benefited
from not having to turn over the information from using the loophole.

Under Korean law, certain persons having a common interest may
appoints a party to act as a party or parties for the entire persons. If the
appointer/former party does not have the same obligations with
respect to discovery as the parties, some of the defendants in may
appoint an appropriate defendant to be an appointed party to bear the
discovery obligations alone. This way, the appointer may avoid the

obligations of the parties. In order to prevent the use of the
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appointed party rule to evade the application of the provisions on the
discovery obligations of the parties, when introducing the discovery
procedure, it is desirable to clearly define that the appointer/former

party has the same discovery obligations as a party.

ZH of(Keyword) : T) =71 2] (Discovery), BZ2]F(Duty to Preserve), WAFAEH (Civil
Procedure Act), YA Party), 214 FAFAH Appointed Party)
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[Abstract]

The study of Generative Al regulatory principles

Seong-Yeob Lee
(Ph.D. in Law, Associate Professor of Graduate School of

Management of Technology, Korea University.)

In November of last year, 8 years after Al AlphaGo created a
sensation by beating 9th dan Lee Se-dol completely at badulk in 2015,
ChatGPT, an interactive artificial intelligence, appeared, shocking the
world once again. With the advent of ChatGPT, humans are starting to
discuss Al regulations in earnest, believing that the dangers of robots
and artificial intelligence, which have only been seen in movies, will
become a reality.

Prior to the release of generative Al, the prevailing opinion was that
Al ethics should be strengthened. Afterwards, when generative Al is
released and the prospect that it will be a game changer prevails, major
countries such as the EU, the US, and Korea are starting legal
discussions on generative Al. While the EU is in the process of
legislating first, the US and Korea have also prepared legislative bills and
are discussing them in the National Assembly. However, it is important
to understand the characteristics of generative Al and set the direction of
regulation before the full-scale introduction of legal regulations.

In general, new technology regulation can derive four standards or

principles: content or characteristics of technology, timing and region of
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regulation, risk and reward according to regulation, step-by-step and
comprehensive approach, and guarantee of professional and democratic
participation.

Generative Al has tremendous potential for innovation in that it can
generate original and creative content, not only text, but also images,
music, and even computer code, using provided data. It is difficult to
regulate because it is difficult to predict the development direction or
impact of generative Al technology, but considering the risks, it is also
difficult to choose not to regulate at all. In the direction of regulation, it
1s 1mportant to consider the principle of proportional regulation
considering principle—based regulation, negative regulation, harmonization

of domestic and international regulation, and risk-based regulation.

ZFHol(Keyword) : A3 Al TA(Generative Al regulation), A17]<71A)(New
technology regulation), %%+ A (principle-based regulation), WAEE |
719k A (risk-based regulation), =A<} =4 1f A 2]

Z% 3} harmonization of domestic and international regulation)

(negative regulation), 9
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[Abstract]

A Study on P2E games and the need for new regulations
- Focused on WEMADE'’s “WEMIX Incident” -

Won, JI Ho
(J. D. Student, Korea University School of Law)
Park, Sun Jong

(Professor Soongsil University, College of Law)

Since the advent of Massively Multiplayer Online Role-Playing
Game, attempts have continued to be made by users of games to acquire
goods from the games and trade with real-world goods. P2E(Play to
Earn) games, which are currently controversial, are making these
attempts easier based on game services provided by blockchain
platforms. Meanwhile, on November 24, 2022, a series of incidents related
to the decision to withdraw WEMIX from the Digital Asset eXchange
Alliance revealed the reality that existing regulatory methods are hardly
effective due to the nature of P2E games.

First, regulations based on the "GAME INDUSTRY PROMOTION
ACT, are difficult to have practical meaning at a time when bypass
technology has become popular in that users can access game content
using virtual private networks even if access to the games is blocked.
Next, regulations related to blockchain platforms cannot be effective not
only in that the relevant laws are still insufficient, but also in that there
are many incentives not to follow organizations that advocate self-

regulation without official authority. Finally, virtual asset transactions by
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developers of P2E games can affect the company’s valuation and act as
a structural destabilizing factor in the institutional financial market, but
laws related to the financial industry remain inapplicable toward such
virtual asset transactions.

After all, it is clear that the "FINANCIAL INVESTMENT SERVICES
AND CAPITAL MARKETS ACT | needs to be applied to P2E games,
considering the characteristics and prospects of them, but several points
of caution are needed. First, in order to cope with the problem of
regulatory lag, it should be possible to govern technological changes
through existing laws and regulations, not by enacting new laws. In
addition, there is a need to improve the law in a comprehensive and
principle-oriented framework. Second, in order for financial regulations to
continue to respond to new technical areas, it iS necessary to prioritize
application of the self-regulation method in consideration of the
information gap between platform operators and regulators. Finally, it is
necessary to form a communication structure to encourage voluntary
participation of service users and providers in response to the reality that

they are building the capacity to bypass public regulations.

FH of(Keyword) : 7FdAF2H(Virtual Asset), £ 3|1 (Blockchain), A& 4 (Self-
regulation), Y2544 TFA(Principle-oriented Regulation), ¥ZF92% 4]
(Comprehensive Regulation), P2E Al4(Play to Earn Games), ©5%93 I8

(Decentralized Finance), #AH4Y#A 14 o] Z(Communication Theory)
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a7 A APH A # A (Permanent Court of International Justice, PCI))+= &3 2]
EAE Gt JAdA B AdlE dEstHM e HE2e ta & W
Aog Hatds dAdsdrh. ole} #H3FF]  Obligations concerning
Negotiations relating to Cessation of the Nuclear Arms Race and to
Nuclear Disarmament(2016, ©]3s} 3= @A o F A4 A& &7F A
7€ AR 2] EAVE JSEA FArhE olfrE &7F sk Hxo
AP0 R 7 ATES) 1 ke Ao s Al SEA o R A 3
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2) AdA 1A A3BE AT Aldio] BT GARIE Algi 3 Fee B 24
I ARG e daA Ak G YHofolA 53] A BE A Wit
AL glvk. 9% The Court, whose function is to decide in accordance with
international law such disputes as are submitted to it, shall apply.

3) Asier Garrido-Mufioz, “Dispute”, Max Planck Encyclopedia of Public International
Law [MPEPIL], Oxford Public International Law, 2018 para. 2. ---since the early
times of the Permanent Court of International Justice (PCILJ), international courts
and tribunals have considered that a ‘dispute’ is a condition whose fulfillment must
be ascertained prior to any other jurisdictional condition.

4

=

Obligations concerning Negotiations relating to Cessation of the Nuclear Arms
Race and to Nuclear Disarmament (Marshall Islands v. India, Pakistan, UK),
Preliminary Objections, Judgment, 1.C.J., 2016

Ibid, Dissenting Opinion of Judge Crawford, para 1. This is the first time that
the International Court of Justice (or its predecessor) has rejected a case outright
on the ground that there was no dispute at the time the Application was lodged.
Fu, A3 FaF o F A olF T = A AAZA & A7) Al 2] EAE
JS3A B e olF =2 2ol Z4skd Aldle gt

6) 2023 79 7|Fo 2 S FA o AE AR OE 5 deExEs Fo}
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2% P o AIAE ofd s|Eo] AAEYen olsh Pstel 5
ME| FHY WH AGES RAAX, ATH F AR Al @ A
4507 D S MBe SR BHIRA] B PE 7S B =gl A
At Ak oleld AE oAe EHE] Sl BRIAE AiE Y
A o Aol Aash A EA Bee] BF =Ee AFIAL FA
oz Aust, 249 NEE aas @ ¥, 24 HAL A A5
203} tge] BAwelA] BAo] EABTIL Berer] Sla) WAl 8
wojof Atk Qe azid dha) AHEE 243
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1. AFA 7HR

2 Ql 1MW H-H 1958 7MA] B5F 67
o Saglo] AW B Ae PR FARA ARGE T, B,
o

2, Q& ojaehed, gy g, ejAloh, v=, Elal =S 20149 A

J o RE AR 8 mEdzekelsh NPT) A6 2 FARTHS
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7) & v ALz ek A6% [elach of the Parties to the Treaty undertakes to pursue
negotiations in good faith on effective measures relating to cessation of the nuclear
arms race at an early date and to nuclear disarmament, and on a treaty on general
and complete disarmament under strict and effective international control. 3+H, w}-4
AEE & 2ok Galmro] ofd Q1x e} 7] ~ghe] tlaiAl= v 88} o Fuhe S A%

FHE fvasintay F43
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o] d Abaks Aljstal sYstRE, of
ol = F=o FW oo gk Ao AdS FHRES 3}

(1) =2 &

Fme F ol e Aol & Al Thss EAo] A4 et
vhakek itk AAE 2AE w23 2ok 1A 1) vRE A =T7F 1 AE[SkE
HEE 7o AR EXA](prior notification)dH4] &2 A2 A 7|5 EAJo] |
I E7Fss A onstHe), i) v AR IC] AAaEd a5 A
o] H|x= A4 BEHLE 191 99 17Y o] 9] A3 viAlsta o
B Ao figte] sfgEta FEEE d=o Bt B A7
EehE A eketh TS i) phE AT 02X ol RS RHow A%
A 9t A6 A2l wel ZAALAS e AolnE Ao #E
He FEath v) S 2% 02 NPT QA & 274 AR &
Fo el ARart #EAS A ¢ ok 13 v) Ebel] digh
ddo] AR AgA dv AAE 5T F glonE 5 AR Al
28] APHA 715 ¥Fe] A9

Wl B Qg LA EA AU A% 80 AER
o

8) Marshall Islands v. UK., Preliminary Objections of the United Kingdom, para 6.
F =8 Application of the International Convention on the Elimination of All Forms
of Racial Discrimination (Georgia v. Russian Federation, 2011) A} 3} Questions
relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal, 2012)
A A A EA SR SE gtk 7

9) Marshall Islands v. UK., Preliminary Objections of the United Kingdom, 2015
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T AAZ ICT 7+ A36x A2l whet Aol JiAlE A5, FAR

AP Feolu 4 A7) oAtel thiek AP S 4 2 583 3Edd sgs

A o TIE ] A e & =Rt Bkr] wiolthio
ARt A= okt A=

o] WYY BAo] HArh
gZe] NPT olgolut 1 o8l A% o wfshc
o A} FelArks A Ame F4S wHetAA, B EAE
7] AN BAE Sl 54 FA0 R e o] Ei Holale] Hhajo]
W3] s A 743 8ol & A7) Aol thehtel b 1
10 o] HolA AL o] g WTAX G BAH vl Awo
Fe & A7) AR QAT QA ggketa Beshgni

il

w9, v AES] A oA BAG 4F AAE EE wd EAE
2 AEF A3 B FAV G5 vk wA ST B2 34
Q1 lwH Felsh Pt wi= v HANA Y Aol BAHE, & A7
oF PATES T4 B T B4 EAS FYsHT AAH BAZ ¥
S o mE AR BAS Wl AR 2] A%seAE FE
s A St vk BThd) Tt gAS b guE g

10) Marshall Isiands v. U.K., Preliminary Objections, Judgment, paras. 38, 45 Prior
negotiations are not required where the Court has been seised on the basis of
declarations made pursuant to Article 36, paragraph 2, of its Statute, unless one
of the relevant declarations so provides.

11) Ihid, paras. 41-42. The evidence must show that the parties “hold clearly opposite
views” with respect to the issue brought before the Court. - In principle, the date
for determining the existence of a dispute is the date on which the application
is submitted to the Court.

12) Ibid, paras. 56-57. ABH-= G2 3% P (U] 3 3ol W sl+= T % Al g |33}
A4S 2 §8 AH )R FE BAL FES= o] FAAS T A8

13) Ibid, para. 43. Conduct subsequent to the application (or the application itself)
may be relevant for various purposes, in particular to confirm the existence of
dispute or to determine whether the dispute has disappeared as of the time when
the Court makes its decision.
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2 Eqste] owd A 52 Auel sz, oyl AelAE theu
e ol o2 FAT F Yrtn AES UHLh AA, ABPE 2013
9 UN 9% 1915 S804 v Amst dte] WA o Relurg 24
3 Ao] opet REA ANFTS UPoE AL UG ALEHS
A A2 thatr] 98] walof ek AA Gol B ALge] E
shele Wolehi wakd S, 20144 Nayarit 3)9) ekzio] Wlas 4
of ohd STs|9] QEFelH dgpal Thg olglel & Aol F EAS
FUE 5 gl A4S Fe)sk ohugickn BASIAT A, Th Al
An g Ao g@ AuAel Mg @ Aol 4TS SAste] NPT
o] o Rgke AHEA egkom, AFelA T sepa PAHoR

837 v gll7]el g=ro] & 3olE Faf v Al=rt sk vkE

@9, 92 RAd B2 NPT GART 22 BEA A4 BT 5
5|

A% QA o A BAe AU/ daHow Bgel £4F I
AFTH= Aol A A% % v Wl Folur A@Ael A4S
ahow A AN Bl AHety] AT NES AUAA BdTE
ulgo] AWE Agoldelq Fr A7]HYTHS Mg Qe adole

14) Ibid., paras. 49-50.

15) Marshall Islands v. U.K., Dissenting opinion of Vice President Yusuf, Dissenting
opinion of Judge James Crawford %. &2 A% o] ¢} F-AFS H & 494
zhol - 4= 9t} Meenakshi Ramkumar 2|, “The Nuclear Disarmament Cases: Is
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Formalistic Rigour in Establishing Jurisdiction Impeding Access to Justice?’,
Utrecht Journal of International and European Law; 2017, pp. 128 - 134.; Maité
de Souza Schmitz, ‘Decision of the International Court of Justice in the Nuclear
Arms Race Case’, Harvard International Law Journal, 2017, Nico Krisch
‘Capitulation in The Hague: The Marshall Islands Cases’, European Journal of
International Law(EJIL), 2016. https://www.ejiltalk.org/capitulation-in—the-
hague-the-marshall-islands—cases(2023.2.14. ¥+#); Andrea Bianchi, ‘Choice and
(the Awareness of) its Consequences: The ICJ's “Structural Bias” Strikes Again
in the Marshall Islands Case’ (2017), AJIL Unbound, Volume 111, 2017, pp. 81-87 &

16) Marshall Isiands v. U.K., Dissenting opinion of Vice President Yusuf, Declaration
of Judge Xue, Dissenting opinion of Judge Robinson, Dissenting opinion of Judge
Bennouna, Separate opinion of Judge Tomka &

17) Ibid,, Separate opinion of Judge Bhandari: as the lack of awareness on the part
of the Respondent can easily be cured by the Applicant by giving proper notice
of the dispute to the Respondent. In that case, the Applicant could simply bring
the case again before the Court -+ a re-submission of the case again would entail
a waste of the efforts, time and resources---.

18) [Ibid., Dissenting opinion of Vice President Yusuf, Dissenting opinion of Judge
James Crawford, Dissenting opinion of Judge Bedjaoui, Separate opinion of Judge
Tomka, Dissenting opinion of Judge Robinson
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19) Ibid.,, Dissenting Opinion of Vice-President Yusuf, para. 60.
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thA] 9] ICJ+= Nuclear Test AF2 (1974, Australia, New Zealand v. France)
oA zZefro] AAF T I Aol FE5EE Folste] GAs 1T EA
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20) Asier Garrido-Mufoz, supra note 3 at para 39: ---this condition may become a
kind of certiorari that enables international courts and tribunals to decline their
jurisdiction over problematic cases.; Andrea Bianchi, “Choice and (the Awareness
of) its Consequences: The ICJ's “Structural Bias” Strikes Again in the Marshall
Islands Case”, AJIL Unbound , Volume 111, 2017, paras. 81 - 87.: Incidentally, this
is not the first time that the ICJ uses the characterization of a dispute to avoid
taking up a sensitive issue.; Venzke, 1., “Public Interests in the International Court
of Justice—A Comparison Between Nuclear Arms Race (2016) and South West
Africa (1966). "AJIL Unbound, 111, 2017, pp. 68-74.; Daniel Bodansky, An
Advisory Opinion on Climate Change: Ten Questions and Answers, C2ES, Oct
2022

21) Nuclear Test Case (Australia v. France), Judgement, I.C.J. Reports 1974, paras.

42-46.

Supra note 15. Nico Krisch ‘Capitulation in The Hague: The Marshall Islands Cases’
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23) Legal Consequences of the Separation of the Chagos Archipelago from Mauritius
in 1965, Advisory Opinion, 1.C.J. Reports 2019

24) Dispute concerning delimitation of the maritime boundary between Mauritius and
Maldives in the Indian Ocean (Mauritius/Maldives), Preliminary Objection,
Judgement, ITLOS, 2021

25) Tiffany Challe-Campiz, Taking Climate Change to the International Court of Justice: Legal
and Procedural Issues, a Sabin Center Blog Climate Law; Sabin Center for Climate Change
Law, 2021 https://blogs.law.columbia.edu/climatechange/2021/09/29/taking -climate-change—
to-the-international-court-of -justice-legal-and-procedural-issues (2023.2.14. "

26) Aniruddha Rajput, A. Necessity of “objective awareness” for the “existence of
dispute”. Indian Journal of International Law 58, 85-109 (2018).
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27) AR, AR fd S A@AL A X9 ouje} AAH, TLATHY,
oA 2l A gl =, 2022.10.18. | CO 22-28 p.3. para. 2.
https://www .kinu.or.kr/pyxis—api/1/digital-files/1a938711-21e8-4c4f-8b86-9644d
21556d2 (2023.9.20. =)
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AA7bseh B0 EA A= GAR T4 BAjle] Auivt A
oAl w1, GARAE 3 EHER JEF d -
7HA] A& sl ofok gtk E Ao EA|7t &
of Fgo] B DAkl o A5H o
Hho] ejabi= Apde] ol vWkele] AdAow ﬁzqﬂoioﬁ 5“4 o] F
A 2R BAY £AE Bss BEA0A 19629 South West
Africa AF7128)3} 19503 Peace Treaties AFA290l| 4 kAl E o] Fhal| g &
s AHE Jidoltt s dd oF AR AERE ol ae T
ez T4 EAE FAskith vrt ARdS 5ol o] i
o1 AlS 7z EAo] K21t} 30)

NS Fob oF AR AgEE B4 EA18H] HsiAE el Al
7HA e do] FHF ook dtka Wkth 1) JAbsEol 54 AT

<
=
i
2
o
S
ol
ol
A
i
2
I
)
_?L

28) South West Afiica (Ethiopia v. South Afiica; Liberia v. South Affica), Preliminary
Objections, Judgment, 1.C.J. Reports 1962, p. 328.: A mere assertion is not
sufficient to prove the existence of a dispute:-- It must be shown that the claim
of one party is positively opposed by the party.

Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First
Phase, Advisory Opinion, 1.C.J. Reports 1950, p. 74. Whether there exists an
international dispute is a matter for objective determination. The mere denial of

29

=

the existence of a dispute does not prove its non-existence.
300 A E, AR WG] L ZALA o] W T EAe B, THAYLH =
F5, 2011-12 56(4) pp.125-139.
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o] o]g) W= Eolddo] Hato] W] ity =
Al YEbuol g di) Aldare] us] vitiE = el s d 4ol &
I AIAY =5 B jlvke Aol FARM FHo ok gtk i) A9
e AFA R & A7 Al G of gt} 1 Qo e AR I
QL ofyARt aH = gdo® AR {2 A o AF 9
Abel AbH B4, elal A 39 S5 AASH T3

ojgtoll = =7} b Aol A AREHE £ idS A 5, A
A 13 #Eate] dedh Al 7HA BeEa i tisiA AES A
alarz} sl A FAIA T A W A JAA A AR AL 27} ¢
Fio Ao ofyBE R =oolA] AlejstH, Awe] Aok F 2 =] AR
249l ICJ9 21 ARl PCIJol ghate] 7 EdHr}82)

A3 73 gl gl whe

i)

1. 242 714

(1) SHANLSRREA(PCIJ)

A9 A o]= PCIJ2] Mavrommatis Palestine Concession(1924) A+
AT A HEPAITESS) GA] A= S-S 7 AR gl W B AL
Aol Al #ek o] EAX|, WA dal L ols|#Ae] FE(a dispute

1s a disagreement on a point of law or fact, a conflict of legal views or of

interests between two persons.)”©]2}L A 2](o]3}, Mavrommatis 3 2])3

T3 o= Al FAAPEARL] Fao] Aol et FAWA A A

31) Marshall Islands v. UK., Preliminary Objections, Judgment, para. 30-43.

32) 718k =7} 3 EAE F = AF 72 & ICSID, ITLOS, WTO DSB, Iran-U.S.
Claim Tribunal S°] dt}.

33) Asier Garrido-Mufioz, supra note 3 at para b.

34y Mavrommatis Palestine Concessions (Greece v. Great Britain), Judgment, 1924
PCIJ (Ser. A) No. 2 at 11.: T AAF AT L7 =471 o] EATS 29| gide=
skal oleoll whal Mavrommatis A o< =717k obd /S 2 tiF o2 AgstaL
ATHE Holl A & FAdol A A I E JAB A Xatal FAS (parties) 22
TR = &t
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2] 7] B th= Mavrommatis A9 E Zadle] EAo] &A)st=xE Fukst

7] 91 71 AASEAL 9lh36)

(2) =IHAFERE(1CY)
FTAAE AT E AFL T2 Fo|A A FHAMA A4S W E
= AP EAlCl #E e BYA, AT e WA Ay ol A ¢
= (an international legal dispute can be defined as a disagreement on a
question of law or fact, a conflict, or a clash of legal views or interests.)”
olg} Aelste] Mavrommatis AR A AHE 7dS A a2 23
91 cha7)

35) Southern Bluefin Tuna Case (Australia v Japan, New Zealand v Japan) at 18,
Northern Cameroons, Preliminary Objections, Judgment, 1.C.J. Reports 1963, p.
27; Applicability of the Obligation to Arbitrate under Section 21 of the United
Nations Headquarters Agreement of 26 June /947, Advisory Opinion, I.CJ.
Reports 1988, p. 27, para. 35, East Timor (Portugal v. Australia), Judgment, I.C.J.
Reports 1995, pp. 99-100, para. 22 5-°ll 4] Mavrommatis 2] 7} QJ%E]‘”E} 3|
Mavrommatis g9+ 9439 EUX], ¥4 A & ola|AAY =S ¢ WFOﬂ
dAstL orn R, A7) e wet A MAE #EsHA HlA He é”&ol

A Tk PAE 1 Bl AR O oSl EAET el & Aol £
Srha wolE ol S U ARuTA DAV 5 BYAA o ALEE 1

Weks T Aol dgstolol & Aoltt

South West Aftica (Ethiopia v. South Affica; Liberia v. South Affica), Preliminary
Objections, Judgment, 1.C.J. Reports 1962, p. 328; [ilt must be shown that the
claim of one party is positively opposed by the other; Alleged Violations of
Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua V.
Colombia), Preliminary Objections, Judgment, I.CJ. Reports 2016 (I), p. 26, para.
50; The two sides must ‘hold clearly opposite views concerning the question of
the performance or non-performance of certain international obligations;
Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First
Phase, Advisory Opinion, I.C.J. Reports 1950, p. 74 S olA g<le )

37) https://www.icj—cij.org/en/contentious—jurisdiction (2023.7.9. *&)
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FAAPE AL TAAC) Statwte)dl = F o4 W 2] =),
FARAT AN E 1 A E FAGT YA Bk B, Aws
A6 A2ee] AFE BAAS Feahis FrhEe] ola) FR

rr

TR £A4S FESE TAZF Fh ey Folo] WA Al
a7 = AFEAF 4% 2t} Christoph Schreuer 2= HA A2
pZS

% 71eAQ AR ol g, AliaTo] HH Hifo] ZAsI] WA
oz A4S 7lEstal Aok WA FANMCHS AAFeRA A=
AT HoATE38) wi Aol tpEd o R 3 WA EAE GX -9
22 A gA BAlE TIE 5 dSS ekl 238 wele FA A
Aolghal ste] W=l AP O T RE wjA|E = Ao] opdS B3

o
o
32

t}.39)

38) Christoph Schreuer, “What is legal dispute”, International Law between
Universalism and Fragmentation, Festschriftin Honour of Gerhard Hafner, Brill
Nijhoff, 2008 p. 966. para. 2.: The dispute will only qualify as legal if legal rules
contained, for example, in treaties or legislation are relied upon and if legal remedies
such as restitution or damages are sought. Consequently, it is largely in the hands
of the claimant to present the dispute in legal terms.

United States Diplomatic and Consular Staff in Tehran (United States of America
v. Iran), Judgment, I.C.J., 1950, para. 37.. B3| &k A @A oA o]t ] H 4o
A7E BAE Ay 250 A ol@-n| 7ke] AX A A E I WA &
o w5 AG A AAE o] AHQ BAle] BHerin FgsA o ARpE o B
71Zveta WA EAolgta A& Wk Y& legal disputes between sovereign
States by their very nature are likely to occur in political contexts, and often form

39

=

only one element in a wider and longstanding political dispute between the States
concerned. Yet never has the view been put forward before that, because a legal
dispute submitted to the Court is only one aspect of a political dispute, the Court
should decline to resolve for the parties the legal questions at issue between them.
Nor can any basis for such a view of the Court’s functions or jurisdiction be found
in the Charter or the Statute of the Court; if the Court were, contrary to its settled
jurisprudence, to adopt such a view, it would impose a far-reaching and
unwarranted restriction upon the role of the Court in the peaceful solution of
international disputes.; Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion, I.C.J., 2004, para. 58.: o] 2~} <l
& Abdell B3 ICT AarA AL A AR AF L Aol #Ed
71 g glvke I #4574



(3) &4
—E—Xgolﬂ‘r% folv G FAAPHAAL 74 2 24 S-S
= oY FAFF soA WIHs] AFEHEHAE B3 }ﬂ i shE 4o
= %O}Eﬂ o291, Mavrommatis “d2]¢} ICJe] $&5% A& T4
AYEATTL B 5 rha0 s FA o F AR A upA AlE S

=
AFdE o2 Fofgk vh 9l Paolo Palchetti w= A2 o7t A
2 YUY BEES Foldks FoF sol vel A donw A9 9

VE ek AR A4S Y Sl gha Fasane
1=}

A& ok ‘dispute’ E‘r% ol 5 AR Y st A 22 Y B4
S ulstE RS oy 23k o2, PCIJ9 Certain German Interests
in Polish Upper Silesia(1925, Germany v. Poland) A el Al Aghe] z3kel
Aubg oF A23x+= BAS oJr]sh= &0l 2 “divergences d’opinion”S A}
L3y AARE o2 ARASP 2AV) HE BAgo T Aehegr)42)

40) FIHFHUN Chalter) aA + 5 *E—Oﬂ Al EAE ORI gloy EAolgE £
Md Aol ol 4= Qlv). vhvh ‘ZA]A B4 (international dispute)’ (H1%)%}
‘T19] Aol %Zﬂ-‘i@rﬂ QHA 9 Trx] AeEA & 27F A= (A33x) EA o
I 38 LS & dS Bolrh 2 9 A R3uEl §oF (American Treaty
on Pacific Settlement) #2%, =719} th 2 =7} vl 7ho] FxEA| Ao #3F & oF
(Convention on the Settlement of Investment Disputes between States and
Nationals of other States; ©]38} ICSID g °F) #|25% A1, Fdls]FHEF A5
L ASHREA ~ AR LA AAFG 7] #2554 B A 48l (Understanding
on Rules and Procedures Governing the Settlement of Disputes: ©]3} 'DSU) 5 <
H] Z3to] =7} 7ke] A 4 &) Z 3 (compromissory clauses)oll A EAolgtE &)=
ol 4 9l

41) Paolo Palchetti, “Dispute”, Max Planck Encyclopedia of International Procedural
Law [ MPEiPro], Oxford Public International Law, 2018, para 7. The identification
of the meaning of such term is essentially a matter of interpretation.

42) Upper Silesia®] &% A ‘31 S ZT= oA dE3dtE 24 (German-Polish Accord on
East Silesia, Al dlu} oF4)& o] Zefroje) Hoj2 G, ol dud
‘divergences’ = Z 2ol 24 o] divergence®t TEHA FEE vl (Helnan
International Hotels A’S v The Arab Republic of Egypt A+71(2006, ICSID)<2] #3g
A FAoA JF2 divergence®} difference - AF#l #al) https://alex.onb.ac.at/cgi—
content/alex?aid=drb&datum=1922&page=266&size=45(2023.2.13. W) #23% 189
G WY e v 2o} “Should differences of opinion respecting the construction



238 a5 FA oF A(2016, Marshall Islands v. UK)S] 24 &A) el #sk 4Aa

T3k Avena and Other Mexican Nationals(2008, Mexico v. United States
of America) AR A= TR Tl Ada S 8shEA
T4 A60Ze] ¥A(dispute: contestation)> T8 A6 A2 =AY
(dispute: différend) Bt B 5 A% ou| & 7hAW 19 FA 59|
P 2THA gErtn AR UHG 2 i BENL Fold
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;

gorol glrkw, 7 ool FAE AW £ A BA Telm wo)
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(1) gtoi=l= Asiel =fel

Aol E=AE geletr] M E A GAbm o Foo] el oS
= o 2 w(positively apposed)E Ath= Aol d5H
=3k uke} o] AP AL ve] s T R oR o9l
Ha g AdLEe =24 South West Africa(1962, Ethiopia v. South
Africa; Liberia v. South Africa) AFANA A& YERATE o]= 32 A3
Ao WAl oAl I o] Z7HES] RN H AR FEE
T dom witjE gejg ds) 7t s veERA] A EA7F geld
T A& Zlolth EAY EAIE &) fleiA dHE Héﬂﬂ oj e gk
2 dulh ZEFHoJoF AT EHEHA] AT H A% Aol
gk dalE dAE ol o]Zelof & Ao R drkdn)
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and application of Articles 6 to 22 arise between the German and Polish
Governments, they shall be submitted to the Permanent Court of International
Justice.”

43) Request for Interpretation of the Judgment of 31 March 2004 in the Case
concerning Avena and Other Mexican Nationals (Mexico v. United States of
America) (Mexico v. United States of America), Judgment, I1.C.J. Reports 2009,
para. 17.
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ZAE &3k hxEAQ o 2+= PCIJ9 Certain German Interests in Polish
Upper Silesia(1925, Germany v. Poland) AFE& £ = At} o] Aol A
AdA= BhE A A97F A=) Aser FETS AAE Ff oA
o] ELATE EAFTAL = 5 lew, A PFerE £ =47 &
olel 4 dutar FHAIEA T4 Applicability of the Obligation to Arbitrate
under Section 21 of the United Nations Headquarter Agreement 7 iL%]
AN = A= ook FAGE BE=E BTk v= o] 2 e
ef7]1+(elst, PLO) tHiEF-o AAE EWsietes w=o vy
(1987)°ll tiall PLO= o]&jgh 9] 2X|7} UN 2537 <] fjutolgta 5

AT oo #el, FAYEILEL v FRA WELLAA W 5 F)

HYERE Aoy nEe Tae) weleyol AA ojaww )
A% ofa BASAAA] FAH O A7 Qo] ohjekn T
Batele). ool froFalt BEEY A1l ue} v]se] )
of el ol %7} eAE Raegels FAPEARL And e

o AR AL FAYE ) B9 A

[}
ofste wht) F2 3 gerhs wed ANe AR

o
il
e
‘

22t ot A o oo rfr
)

A A8t THAS) LAY, IC]JE HWA| A o= vt

)

44) Case concerning certain German interests in Polish Upper Silesia (Germany v.
Poland), P.CIJ. 1925 (ser. A) No. 6 (Aug. 25) A difference of opinion does exist
as soon as one of the Governments concerned points out that the attitude adopted
by the other conflicts with its own views'. Even if, under Article 23, the existence
of a definite dispute were necessary, this condition could at any time be fulfilled
by means of unilateral action on the part of the applicant Party. And the Court
cannot allow itself to be hampered by a mere defect of form, the removal of which
depends solely on the Party concerned.

45) Applicability of the Obligation to Arbitrate under Section 21 of the United Nations
Headquarter Agreement of 26 June 1947, Advisory Opinion, 1.C.J. Reports 1958,
para. 38. In the view of the Court, where one party to a treaty protests against
the behaviour or a decision of another party, and claims that such behaviour or
decision constitutes a breach of the treaty, the mere fact that the party accused
does not advance any argument to justify its conduct under international law does
not prevent the opposing attitudes of the parties from giving rise to a dispute
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YFes B FH o= A5 vHEE oA FH oY FA]
= ET3 GAbmo A9t vk o2 R E A EAVF FEE
AeS ofe] FEHE F3l A so|th
, A A=) AJH] ARkl tiste] ¥]A=ro] Wule] AdubE = As) 7t
FEHAT EAe] EATE Gt AAIG AR Ak g o=
East Timor(1995, Portugal v. Australia) AFd A #5F= X 25749 F70]
Elgetrlel B8l TEEZS 332 AR AR I W #3 o] s
A7sta lem 5= old Wil oAb S FHsiglorn s ofzgh whrj
(denial)®] A 38Fe] k= 7+ WA BEAo] ZEAsitla A& TH46)

Application of the Convention on the Prevention and Punishment of the

f

Crime of Genocide(1996, Bosnia and Herzegovina v. Yugoslavia)4?) AFA
o] A= &My} Certain Property Case(2005, Liechtenstein v. German
v48) AR M & frALeE Ao HEE ER1E 4 9t

Fedt HelEE vFolE o 7S JAd o5 AR 2 IC]+

concerning the interpretation or application of the treaty. ©] <} w9~ F-A3F 4 2 A]
Application of the International Convention on the Elimination of All Forms of
Racial Discrimination(2011, Georgia v. Russian Federation) AFA A 95 “EA) 9]
EAE A= gige] 875 Ak T g8 &S sHA Reke AR
FHE FEE F Adva #AE

46) East Timor (Portugal v. Australia), Judgment, 1.C.J. Reports 1995, p. 100, para.

22.. For the purpose of verifying the existence of a legal dispute in the present

case, it is not relevant whether the "real dispute” is between Portugal and Indonesia

rather than Portugal and Australia. Portugal has, rightly or wrongly, formulated
complaints of fact and law against Australia which the latter has denied. By virtue
of this denial, there is a legal dispute.

Application of the Convention on the Prevention and Punishment of the Crime

of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Preliminary

Objections, Judgment, 1.C.J. Reports 1996, para. 29. ---by reason of the rejection

by Yugoslavia of the complaints formulated against it by Bosnia and Herzegovina,

there is a legal dispute between them.

48) Certain Property Case (Liechtenstein v. Germany), Judgment, 1.C.J. Reports 2005,
para. 25. The Court thus finds that in the present proceedings complaints of fact
and law formulated by Liechtenstein against Germany are denied by the latter.
In conformity with well established jurisprudence, the Court concludes that by
virtue of this denial, there is a legal dispute between Liechtenstein and Germany.

47

~



Ak AHOR ek 75
olelg WMol M ATE P o Y
Agol mgal 4ol BAHez wH v oAt ggTe
Q14jolebz a3t ARse] 1 A =
S 2w old Kol & 5 vk

5) H
7 ek olfw BAel £ 7
1

o

fru
X
rlo
po)
o
fr
I
)
lo
)
fre)
)
offl o

o i

X

Ny
o
o
Y
k|
riet
ol
>
>
it
2
N
z
QL
£
=
&)
1
o
!
i)
oX,
1n,
r 2 @
o

AL 19504 Peace Treaties AFAoA YEYE=H 2
A S Qe B4 o2 HAHHQTE A AAF = AR
stevbe Add oz gost FAo]x Ao o wedh AR

LN
Aol EAFNA Stk AL 9FT i ka BAste] 24 EA)

2L Mook ok
v
o
)
e
—

Joy =
o Mz N ab

N
=
2
)
rO
ol o
-— O r_m
w o o
L odr qo
O tlo

o o
rlr
rO
1>
o,
i)
rir
=
ok
2
—_>‘J—I‘,
N
N
N
rJ
)
o, "
=
-
i
o
=
ft
M
o
-
=
rl
!
o
il

=
o] &n} ‘M7= ¢l A (objective awareness)' 9] Q.7iolgr B Aol EA)7}
Skl =] 7] QA= Famo] AFe] tiito] = ARt tiete] s oA
o] Y& & A7 Aol & AAAY BE F glASo] AR FAHAZA

AZHojof S 2m] st} 50 o]} ¥edsle] James Crawford A3 A

49) Supra note 29.
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FRIE AR QS T4 RIS 95 a1ow AT A2 At 7l
ohe vkl A Fod o ARzdelA AukR) 18-S SERE AL
A199%) = HF AAF7E v 4= g vt AASS SR 242
ZAZE SRIF AT FAT A2 Aol IS T a7l o R e 3l
& ol AlxTte] A ALE & A7) Aol Madto]l dm AREA A
E3HA % FYThs Zlo|thsh

aeu Aot g 2] EAE FAs] AT axd <kl i

=aE=
Ao AL AFolgk EAEE oFle] 71Ee] #A
A
o

L
Al Skl s EE AE S ofyths2) tigo] 8t

Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea
(Nicaragua v. Colombia), Preliminary Objections, Judgment, I1.C.J. Reports 2016
(1), p. 26, para. 73; Application of the International Convention on the Elimination
of All Forms of Racial Discrimination (Georgia v. Russian Federation),
Preliminary Objections, Judgment, I.C.J. Reports 2011 (I), p. 99, para. 61, pp.
109-110, para. 87, p. 117, para. 104.

Marshall Islands v. U.K., Dissenting Opinion of Judge James Crawford, 2016, para.

1~3.: ..the Judgment imposes a new requirement of “objective awareness”, which

I shall use as a shorthand for the rather awkward phrase “aware, or could not

have been unaware” (Judgment, para. 41). But a requirement of objective

awareness is not to be found in the case law of the Court. = ¢] %31 2} 5. Andrea

Bianchi, “Choice and (the Awareness of) its Consequences: The IC]’s “Structural

Bias” Strikes Again in the Marshall Islands Case“, AJIL Unbound, Volume 111,

2017, paras. 81-87.

SRR EEE REEE RS S E PLE SR A X DA SR
ek FA AT Q2015) AN = “Algtae] BN A, UNCLOS A283%+= GAAFE©]
Tt ke EAEC e AT = S AR FE3| HEEA Aol HAs
S5 3t #AISE v Y. Chagos Marine Protected Area Arbitration
(Mauritius v United Kingdom), Award, 2015, para. 382. ‘In the Tribunal’s view,
Article 283 requires that a dispute have arisen with sufficient clarity that the
Parties were aware of the issues in respect of which they disagreed’

53) fal REA Bd And o A1988)0It Q1F A A F o A (201190 4 4
ARRE B4 EAS DANE FAYL A2 B2 AGBetr] 8] o=
o® fgtA ¥ow ugo] glugtE B4 EASTIL k=], o] 7 g

oL PRt A AAZ 7] Woltl. a1 Applicability of the

51

~
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#3le] Rajput ILC 919 PCIJ9} IC]7F 9] A&=te] 914wk wpi u|ojufjo]
T EANE AES AL el skt ey B EA1E s
= 71 89 AFAQ v oJabe] S A= 9Awe] QAo A
A= ofoprt 7hegk Ao @A QlAolEkE e & 87E g Aeojgta
F3etAtEs4 Owada AFHE - wgo A tp2-3} Fo] /Eo)AS A
A3ttt

d

W% AREIE mohgle] QA el aAE Bdshs AMY BY S
QAT AL Qlolebs et RebAN FEACE Uedt Wi
3o Qe w7 BAXZ QAT WA BYOE WMRASS B
ofFul, webA ol RE AIdA FEAoR aTH: Aiwe AR
g_zjo]q—.”55)

r]i

A Crawford A3 212 e] EA7F 24 A& gQlete ] #
A

wol Yeleke 1 AL shtel WA B5a

Obligation to Arbitrate under Section 21 of the United Nations Headquarters
Agreement of 26 June 1947, Advisory Opinion, 1955, para. 38.: In the view of
the Court, where one party to a treaty protests against the behaviour or a decision
of another party, and claims that such behaviour or decision constitutes a breach
of the treaty, the mere fact that the party accused does not advance any argument
to justify its conduct under international law does not prevent the opposing
attitudes of the parties from giving rise to a dispute concerning the interpretation
or application of the treaty.

54) Aniruddha Rajput, A. supra note 26.

55) Marshall Isiands v. U.K., Separate Opinion of Judge Owada, para. 11.: Although the
Judgment might appear to introduce this element of “awareness” out of the blue,
the reality is that the element of awareness is the common denominator running
through case law. The awareness of the respondent demonstrates the transformation
of a mere disagreement into a true legal dispute and is thus an essential minimum
common to all cases.

56) Bé atrice | Bonafé, “Establishing the Existence of a Dispute before the International
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57) “In principle, the critical date for determining the existence of a dispute is the
date on which the application is submitted to the Court.” & A|7] Aol B o] &)
ofF 3ttt #dl 9 o= tS3 2. Questions of Interpretation and Application
of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie
(Libyan Arab Jamahiriya v. United Kingdom), Preliminary Objections, Judgment,
1.CJ. Reports 1995, pp. 25-26, paras. 42-44, Questions of Interpretation and
Application of the 1971 Montreal Convention arising from the Aerial Incident at
Lockerbie (Libyan Arab Jamahiriva v. United States of America), Preliminary
Objections, Judgment, 1.C.J. Reports 1995, pp. 130-131, paras. 42-44, Application
of the International Convention on the Elimination of All Forms of Racial
Discrimination (Georgia v Russian Federation) I.C.J. Reports 2011, para 30.

58) Judge Crawford, Judge Robinson, Judge Bhandari, Judge ad hoc Bedjaoui 5 9]
agoeA & AIHES dFE A&

59) Mavrommatis Palestine Concessions (Greece v. Great Britain), Judgment, 1924
PCIJ (Ser. A) No. 2 https://icj—cij.org/public/files/permanent-court-of-international -
justice/serie_A/A_02/06_Mavrommatis_en_Palestine_Arret.pdf (2023.7.9. ")
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Aéﬁ v g Al Asfebat el RO flulA oS PAkste] o
o AF-Z PCIJol| AlAstaArt oo =2 23 2K(Treaty of Lausanne,
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Application of the Convention on the Prevention and Punishment of
the Crime of Genocide(2008, Croatia v. Serbia) 2% & Al fFA}SH
A7 wleks wolEt 1900d 79 ARolElolrt B 28 AE BA B4

o fragehlol A2lF] AYFRT(SFRY)S A 02 s fus
ujo} AT HRFRY)S.ZA Azulobs EASHA srskeh. webd A=)
ob= & A7l YA Aol UN 3lelato] ohyglon] Almatol= gokel g
AFE oh]BR ¥ ARl thel ICJE REe 24 gvhn gus
o Zelu A Azulole] F4¢ wolEelx 9u T e ol f

60) Thid, p. 33. Since the Treaty is now in force and Protocol XII has become applicable
as regards Great Britain and Greece, it is not necessary to consider what the legal
position would have been if the Treaty had not been ratified at the time of the
Court’s judgment.
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Application of the Convention on the Prevention and Punishment of

the Crime of Genocide(1996, Bosnia and Herzegovina v. Serbia and

Montenegro) 2% g AA] a5 JA oF AR A2 S v]HE o
HIH3] AFEY & AR ABEE &2 A7) A 2% 58S 24 3
st SA0] Aol szt 74 A wet AEAS 4 AR,
o] A% MY Foll Yol | ZA vt Auuby e GAbo] =i
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61) Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Croatia v. Serbia), Preliminary Objections, Judgment, 1.C.J., 2008,
para. 85. What matter is that, at the latest by the date when the Court decides
on its jurisdiction, the applicant must be entitled, if it so wishes, to bring fresh
proceedings in which the initially unmet condition would be fulfilled. In such a
situation, it is not in the interests of the sound administration of justice to compel
the applicant to begin the proceedings anew or to initiate fresh proceedings—and
it is preferable, except in special circumstances, to conclude that the condition has,
from that point on, been fulfilled.
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[Abstract]

A Study on the Determination of the Existence of
Dispute in the Marshall Islands Case (2016)

- Focusing on the Dissenting Opinions

Hyojin Jeon
(Ph.D. Candidate. Dept. of Law, Korea University)

The existence of disputes is a requirement that must be determined
first in order for the court to have contentious jurisdiction. The concept
of dispute has been established through precedent jurisprudence, and the
Marshall Islands case is evaluated as the first and last case in which the
suit was dismissed because the existence of the dispute was not proven
at the time of filing. There is heavy criticism that the court intentionally
took an overly formalistic approach to avoid the exercise of jurisdiction,
and in this regard, Korean academia does not seem to have paid
particular attention. Therefore, this paper summarized the controversy
over the judgment determining the existence of the dispute, focusing on
the dessenting and separate opinions of the judges in the Marshall
Islands case, and examined the issue of determining the existence of the
dispute.

After reviewing the opinions and the academic discourse, this study
suggests that there was no reason to deny that the existence of a
substantive dispute should be established at the time of filing in any
form. In addition, the requirement of objective awareness is not

completely new, given the existing jurisprudence. However, it is true that
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by including such high threshold as an essential requirement for
establishing justiciable dispute, proving the existence of a dispute in
reality 1s more likely to be conceived as a formal issue. This is contrary
to the position of the court, which has said that determination of the
existence of a dispute is a matter of substance, and not a question of
form or procedure.

The Marshall Islands case seems to have served as an opportunity
to arouse our interest in what is an non-justiciable dispute. As is well
known, through fierce debate in academia during the 19th to 20th
centuries, issues of honor, dignity, independence, and national interest or
non-tangible issues that cannot be judged by third parties have been
mentioned as non-justiciable disputes. If the court analyzed the
substantive nature of the dispute, it is questionable whether the violation
of the obligation to negotiate nuclear disarmament can be characterized
as a non-justiciable issue belonging to this category. Perhaps the court’s
decision could be a roundabout confirmation of the British's last
preliminary objection that reads “in any event, the Court should decline
to exercise its jurisdiction in this matter on the ground that any
judgment it may give will have no practical consequence and the matter

therefore falls outside the proper judicial function of the Court”.

FHo(Keyword) : 3= FAF o] F AL (Marshall Islands Case), 4 2] <4 (Existence
of Dispute), #32] 2]Ju](Concept of Dispute), A#23 214 2 A (Objective Awareness),
A 7H5 3k =4 (Justiciable Dispute), 778 APH &3 (Sound Administration of

Justice), A &<l A|H(Time for Determining the Existence of a Dispute)
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1) Section 13401 of Public Law 117 - 169, 136 Stat. 1818. 2022. 8. 16. August 16).
https://www.congress.gov/117/plaws/publ169/PLAW - 117pub1169 pdf. IRA:= a4
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IRC §30D(d)(1)(G) : the final assembly of which occurs within North America.
392 Jol 2 “guidance”® B &g WEE st B AY #AE st
], o] Al A3 Gl #d3tE “regulation” ¥ AF FH o] Ao “zpF
B AE"(FAQ) B+ IAE FHE SAYE “4F A5 AHE" 5% 3=
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‘”*tﬂ T =il e ety TR 2aaf g

White House, “Executive Order 14017- America’s Supply Chains”, 2021.2.24.
https://www.whitehouse.gov/briefing —room/presidential-actions/2021/02/24/execu
tive-order-on—americas—-supply-chains/(2023.5.2 7 4).
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White House, “Building Resilient Supply Chains, Revitalizing American
Manufacturing and Fostering Broad-Based Growth : 100 Day Reviews under
Executive Order 14017”, 2021.6. pp. 85-137.
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FE) A9 HET FHT APIRS A2FATE BAE Q= A
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IRA= A 87¢] AHtitle) &2 7 o] AL FA N QJAE H=
T2 13 5FCIIA- A=l vk 182 A4 (Internal

7) Committee for a Responsible Federal Budget, “CBO Scores IRA with $238 Billion
of Deficit Reduction”, 2022.9.17. https://www.crfb.org/blogs/cbo—scores—ira—238-
billion—deficit-reduction (2023.6.18 7 4).

8) FE ¥4 A21(a)F, 20151212, A9, 2016.11.4. ¥, 55 ILM 740 (2016).

9) World Resources Institute, “US Government Sets Target to Reduce Emissions
50-52% by 2030”7, 2022.9.19. https://www.wri.org/outcomes/us—government—sets—
target-reduce-emissions-50-52-2030%: " text=After220months26200f%20supportiv
e%20pressure,previous%20U.S.2%20pledge%20t0%20cut (2023.7.23.73 A).

10) Aol A2 (Jake Sullivan) = 7FIH 232 2022d 9¢€ =24 A5 7]EAH

(Global Emerging Technologies Summit)ol| A T]=9] T3 7|& =2 HF=A| vlo] e

BAANIA 3 71siokE AEstaL, oo st ME R WA, vlo] o9

He T ol &S AAstATt dF&u vk White House, “Remarks

by National Security Advisor Jake Sullivan at the Special Competitive Studies

Project Global Emerging Technologies Summit”, 2022.9.16.

Aol Ag¥ 7R R AL 20239 BFH 2 AMo A T3 830%9] AP E

S A= v =S e e A4BE F EE 4%, ZRE] 13%, UA 0%S Askst

thar sl A o] 23k YA A FF (clean energy supply chain)©] 70\ o A -f-1}

2022 EUS A7k EAleh 2ol Frlstd 4 dvke Aol F&E35ta IRAG S

A2 23] o] EAo] t)-23FaL ¢l th(through the investments in the IRA, we are

taking action)al ¢153}1 TF. White House, "Remarks by National Security Advisor

Jake Sullivan on Renewing American Economic Leadership at the Brookings

Institution®, 2023.4.27.
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Revenue Code(IRC))AHe] Al a4 (tax credit)12 7}, 5842 <KX Z(loan)
s8] =2 x3E|o] grh

2 =52 RA 189 AAFA & 1 FodAE A7)xkel wielz] 34
S FAeRE F8 2E 2 5 kA s d&l 245t g

A7)k v E] #e IRA Aldg A= o 7HA7F slehd) 58] ¥4

ol

o
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v e} AAgAl 23, 5 QA $30DE Mk ARAA Ao F
A, ABAY $6WE A A e AR A FA, A $48C
2 MAshs APAZAL A FA, DPA 45X sk A

PO OO0, TV, VAol A A stazt

AZ AL A B FAo] AL gk
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3
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Hoh ARg o s 22U 5 ole] 808 258 39
g 75005 0] A AFTAE AR A7F ¥HS 4= 9li= §30D WA A Al -F
A|(Clean Vehicle Credit)E #243HA], §30D Al H-3AE 27 {8 S=30
of st= v gl 4 F&E o, viE e 7% a1, 53] 202495 485
T T Tl AfEAE Vel S FE-FF S0 Z2EolgE X
HH AAFAE S 5 gl AEs 279 de]eEHel 8.7, oA
HFxHo] o]FoHof AAFAE TS F JE HFTFHLA 5 o8 &
AS Awra oo e FAHAY BAE st gr)

12) 474 A28 A A A, 34 A T, AL A TA, AAFE A Al
A, GAEH A A T TFd AdETATE A dEg s A A
A71aE v ooyt dAX Y AAEAl, AL AIAAETA Sl A=
ZuA dE AIsAT. 1@, ‘AR, IRA 23 1 AX AE-4AE 1REA
Hel g B AArA 5 AGEA A8 2, tAE A A, 2022.12.2. https://zdnet.
co.kr/view/?n0=20221202145958(2023.6.18 71 41).

13) A 2oz A7) YA 5 Hdrles AHEE t71ed, a7t &S
WA, A aste FAZZAES g tE 55 IRA 50141/ Title 42 §16513, 7]
Faat T AdrlE A, FF Ax AAE sy AR, 3 Adneke B 318
714l 3k & Z2 19l IRA 50142/ Title 42 §17513D o] Tk

14) B =l A Ao gRAE gskod o 184 AdeAzs T A
A2k Al FA (RC §25E)7F 3= BE, $25,000 o8} Far X842k T+l 4] 2ol A
Hdl $4,0007kA wiul7ke] 30%E Al FAlE AFEA Hed, T 2F =
A 3 A (§45W) ok o], g 2k AT A(§30D) o] HAFExHaxd 5 1] ¢l
oA, &7t BE AldFTA o)
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Orgell A= 3] 2k Foatg ol 7Hg T4lol €, IRC §45Wo 44
& W& 2} Al d-gA|(Commercial Clean Vehicle Credit)E 4]t} §30D
o] o 1 o] HyA] ghol &85 =& o E W E F §4HWERTY
vhed “Ad-87 e ojulell gk sl tisl AR|Ake] HEELT) 4s-8olo
of {Pﬂ}t H&th 22 5 i, Avjate] HF8 %7 7fQlgololk 223
AL gk zpoll tiafA = ] =3 AE AlAl e s QA alE e
g oA 5 A EaL, #E s S EA

IVl A m=ol A ek 75 Adste 4o Ao 30%7HA
FA HIES FAE = AYAE §48CE NSk AARA AL FARA
oA (Advanced Energy Project Credit) 2 ## 319 7 4S AHH 1V
ol wig g 5 8 B BEs Arb-dfete A9, 39d o
AAE FAMTFE AYAH MOXAY HE Ax AL
(Advanced Manufacturing Production Credit)el]l thal] Aty Ec} VIge] =
AE 5 ARl o] Al
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1. 742t

ALAY §30D(H B A A HEA)= 20080 AFH A Es 2 &
ZH (Energy Improvement and Extension Act)®] 3F 202 7|2} Fujf
Al Al TA SEs 7] s Al 30|t F 2382 9 IRAR
o1&l = A E o], A BE 2 A (critical mineral requirement)S =3}
= WHgE FFE JAAAE el ARl Al $3,7509] Al E A E,
l

A
10

(¢

X3 g A(battery components requirement)S E=dh= HiE E =

25 Fulsk Anj b Al $3,7502 M AEAlE, FELAT
T 5T A4S $75005 WA FujAtel Al Fofsh= 23
t}.16)

ol21gk §30D A HFAE 7] M= A 1S T3 oF st
up Al g A o] ¥ 2184 x7F HH|(North America)oll A 2= 5 o
of gtthi= HFZ Y A(Final Assembly, §30D(A)(1)(G)) ¥ <]z H el
(foreign entity of concern)o] A4bsh FEoju} FE& ¥ 33t HiEH &
AR 8B 3 = AT Al tidell A wiAl vk 231 (§30(D)(d)(7)e] =
Azt wdk ZEr4AFsk 2 H(MSRP:Manufacturer's  suggested  retail
price, $30D(f)(11))e] e W, SUV, JAE =2 $30,000 o]3}, At 5 &
ek $55,000 o]kl slFals vk A Fee we 4= Qo) v
Ao g2 Fujr} A5 ek 23 (high income purchasers, §30D()(1)% )
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=
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92 we ok olYd RE 24 AR XAk AATA YL

71 w2oll, §30De] Al HE A7 &-gH 77 v= el e dRE] o
= Zolgks dlSeo] WokthD B3 §30D= ol A= IRAS 2=

15) Section 205(a) of the Energy Improvement and Extension Act of 2008, Division
B of Public Law 110 - 343, 122 Stat. 3765, 3835, 2008.10.3.
16) IRC §30D(b)(1),(2),(3).
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AA o= Aom dEA 9o, AHd IRAMS] 8-S JAEE 5 3
o7 2]3]d2FA](Congressional Budget Office:CBO)7F ¥3%3 10:4(22
-32)2t 5 §30Dell thEk A FelldoS A IRA HAGNUA A&l
($3,9109]) 9] ¢F 2%l E¥gk $759] o] t}.18)

-z
L Ae

2

2. viEfal sy 22 27

a o

IRC §30D(e)(1) 4 FE 2718 FF3te JA7IAE FYshs &n
2k7F $3,7509] Al g A& vhS 4 ATkl 2 =2
A EEe] AdA B]&19 o)AS v E AFFSEA(Free Trade
Agreement : FTA) A Z ol A Al = (extract) =5 71 (process) e+ HIE] 2]
= AR, HulodA Ag2gd wiE s A IS4 xE sk
M) 2R= $3,7500] Al A E Al #T}20)

n=-2 5071 ] A FES #efsta ded2) 1 5 wHe] #dE Fe
5l #ELS Hu, A ILE, 54, Witeltt22) #F  Al¥(chemical

processing) ] 80%F T o] AA| kAl 9la123) FWE ] 70%= FaLof Al

—~

17) Chad P. Bown, “Industrial policy for electric vehicle supply chains and the US-EU
fight over the inflation Reduction Act”, PIIE, 2023.5.
18) 23] oA (CBO)= IRA A A A AZo ol $391091 9] 7} =¥ o4
FAAE FAE3 vl §30D= $759, §45W $369, §48CHE $639, §45X = $3069] ©]
di FAAY. F AL FHA 1 7] Wizel AA JARLE thE Aoz didETt
Congressional Budget Office(CBO), “Estimated Budgetary Effects of Public Law
117-169", 2022.9.17. https://www.cbo.gov/system/files/2022-09/PL117-169_9-7-22.pdf
(2023.6.20. AA).p.12.
(23d) 40% — (24d) 50% — (2511) 60% — (261d) 70% — ('27~'29\3) 80%.
A7e g3 2 IRC §30D(e)(1)Critical Minerals Requirement : The
requirement.. is that, with respect to the battery from which the electric motor
of such vehicle draws electricity, the percentage of the value of the applicable
critical minerals contained in such battery that were extracted or processed in
the United States, or in any country with which the United States has a free trade
agreement in effect, or recycled in North America, is equal to or greater than
the applicable percentage.
21) IRC §45Xel A F&E 50719 2]~E7}F Qth
22) International Energy Agency(IEA), “Global Supply Chains of EV Batteries”, 2022.7. p.21.
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A, Ferol Fal FAE Fel ST E A

° 5
*@*&94 80%+= o] AkAstaL lrk2d) msre] & IRC §30D =35 53l
Kol

@548 ol w5} FTAS A3t 2 207159 901 sl
@A wEe S A2 T ABE A3 e BB 84 55
% glth. vk, vlsto] AW FTA Svbgol 4 B8 4uHe o £us)
w9l gtk A ol wielel 5 FE F sl Ul A% v

FTAS A4 20715 QA4 UA Axre] 93%we Aarshas, U4 3u)

FETQ dvAlel, Bejd, eiAlob= v =53} FTAS AlZehA gkeh2n

g2 vl ake] o Al A, -2 viE e QA e

%7bs F WS FTAS AldeHA 4& 57ke5 FTA A4S

T2 FTA AA% W92 WA |45 =2 9451928
AR 20039 39 319 IRA A7 AEA 44 a9l A

(Notice of Proposed Rule Making)-& 3£ 3}5tH29) 5 942 49 17

A AWM (federal register)ol TAE F, 49 18 A HaH AL

23) Oliver Hailes, “Lithium International Law: Trade, Investment and the Pursuit of
Supply Chain Justice”, Journal of International Economic Law, 2022, Vol 25, Oxford,
p.152.

24) White House, “Building Resilient Supply Chains, Revitalizing American
Manufacturing and Fostering Broad-Based Growth @ 100 Day Reviews under
Executive Order 140177, 2021.6. p.94.

25) IEA, supra note 22, p.22.

26) "3} FTA A2 =& “Australia, Bahrain, Canada, Chile, Colombia, Costa Rica,
Dominican Republic, El Salvador, Guatemala, Honduras, Israel, Jordan, Korea,
Mexico, Morocco, Nicaragua, Oman, Panama, Peru, and Singapore & 207 = ¢] t}.
Federal Register, Proposed Rule by the IRS on 17 April 2023.

27) Cullen S. Hendrix, “Indonesia wants to sell nickel to the US, but first it should
scrap its export bans”, PIIE, 2023.4.26.

28) HYFHAAY NEAL, V] AFAIH AFWARA) H9174 #A AF AN
AZ", 2022.11.14.

29) 26 LFR Part 1, & 1o A& A& b3 7t} Federal Register, Proposed Rule
by the IRS on 17 April 2023 https://www.federalregister.gov/documents/2023/04/
17/2023-06822/section-§30d-new-clean-vehicle-credit (2023.6.15. 73 4)
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& SR8 WA vig Y HAEE 9 #- v=3 FTAE A 4st
S3th 5 FTA 3= X91& FTA KA Z =59

std=nh & skt §1.30D - 3(e)(M@)oll W=
s e 2, A 79 Xo“i.j R N s
4, FEAFTA FE Tl Uik §A4S A4
ol A=-7hed BFdE §30D”—4 HiEl e dAldEe

& ®Zvar 53 T30
a iﬁ‘ﬂdﬂﬂ o2 marzp dEo] 2023 39 27l AAAAAFEA
(Critical Minerals Agreements)3)g A A3ttt 5 IA
I

)L o
= T
of AR F=(ZLE, 594, gF, ¥t YAl v s34
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2GR, =% U B QAR 9 4% 52) 52 &
EUSHE Ak 20234 39 209 TEAHES Sa 21 gyl 255120
) 2

AL 9rETESY) & AR 2023 5¢ 314

30) &2 v 21} §1.30D - 3(c)(7)() of the proposed 26 CFR part 1 : The criteria
the Secretary will consider in determining whether to identify a country under
this paragraph (c)(7) include whether an agreement between the United States
and that country, (A) Reduces or eliminates trade barriers on a preferential basis;
(B) Commits the parties to refrain from imposing new trade barriers; (C)
Establishes high-standard disciplines in key areas affecting trade (such as core
labor and environmental protections); and/or (D) Reduces or eliminates restrictions
on exports or commits the parties to refrain from imposing such restrictions.
HAo &L vS& Fauwg https://ustr.gov/sites/default/files/2023-03/US
%20Japan%20Critical%620Minerals%20Agreement26202023%2003%2028.pdf
(2023.6.20. A™)

g AN AAAFA 3329 dFS bS5 2T} 1. Each Party affirms its obligation
not to impose prohibitions or restrictions on imports of critical minerals from the
territory of the other Party or on exports of critical minerals to the territory of

31

~

32

-

the other Party other than duties, taxes, or other charges, in accordance with
Article XI:1 of the GATT 1994. 2. Each Party shall maintain its current practice
not to impose export duties on critical minerals exported to the territory of the
other Party.

33) White House, “Joint Statement by President Biden and President von der Leyen”,
2023,3.10, https://www.whitehouse.gov/briefing-room/statements-releases /2023/
03/10/joint-statement-by-president-biden-and-president-von-der-leyen-2/
(2023.6.14.71 A1).
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F971E9 93] F5AHE(US-US Trade and Technology Council Joint
Statement)ol| A THA|3HH EHelE] ¢l o 34) EU F 3 U3]+= 69 149 A=A
A} A H(negotiating directives for a CMA)S | &15}9t}h35) <l U A
0}36), ol ZHE|U37) & AL F=ELE = & FA AAS BstL U=
o A AUt

a9 TS & AAAARAFALA e HANFES] AFH 7MY
Aolg Wee] s, 53] v= 8 FTA Ald=oA 388 45 AA
= b ds WA Aolste] =35 (powders of cathode active
materials) 5 T4 2 A (constituent materials)E W= A% FE PO

= QA8 t.38)

i oft

rir

HiEl2] 2E o7

IRC §30D(e)(2)= F-3&<l 7Fxe] A7 H|839) o]y Luor Az
(manufacture) 3t ZH(assemble) 3 viE| 2] =3k JASAHAE Fuf
b= 490l $3,7502] AN FAE W5 Ak k40 wjE 2] 4t 2R

34) White House, “U.S.-EU Joint Statement of the Trade and Technology Council”,

Sweden, 2023.5.31. https://www.whitehouse.gov/briefing -room/statements-releases/

2023/05/31/u-s—eu—joint—statement—of-the-trade—and-technology—council-2/(202

3.6.14.3 ).

European Commission, “EU moves forward with Critical Minerals Agreement

negotiations with the US”, 2023.6.14. https://ec.europa.eu/commission/presscorner/

detail/en/ip_23_3214(2023.6.220 73 4).

Luhut Pandjaitan 1 %=UlA]o} F A3 (Minister of Maritime Affairs and

Investment)> v =ro] 5 ¥4 AMAS AetsActr ¥l Stefanno Sulaiman,

“Jakarta will propose a limited free trade agreement (FTA) with Washington”,

Reuters, 2023.4.10.

37) Jonathan Gilbert, “Emerging Lithium Supplier Argentina Says It's Close to US

Deal Under IRA”, Bloomberg, 2023.5.24.

§1.30D - 3(c) of the proposed 26 CFR part 1. (5) ..Constituent materials are not

considered a type of battery component.. (6) Constituent materials may include

powders of cathode active materials, powders of anode active materials.

39) ('2311) 50% — ('24~"2511) 60% — (2611) 70% — (273) 80% — (28%1) 90% — ('29
d) 100%.

35

=
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=
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=
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F7] 918l 5 2%S vhAs Ao R Helv) 2023 3¢ 31 e skt
ol M= FEe) Ml 4l 2A47F 23 Y= A, A vlE AR 8 S

o] ATt

sifelFe{H el

IRC §30(D)(d)(7)2 3¢9 21 (Foreign Entity of Concern)o] HJE]
g AAFES A, 7he e L8 A 2025 19 1Y o] F7-E,
gk s Hle] miEE] FES Alx e Y A 20249 19 1
A o]F §30De] AHFA tfdo] Hi= HEAANA ALt EE FA skl
A4 o742 ol zZebH(Infrastructure Investment and Jobs
Act(IJA))®] §40207(a)(B)oll A A eolw o] Ql=dl, ¥ =7 ¥te] st
o] "Hlex4, & AFF7F 43k SDN 2] 2~E o] 23t [RA 4 5

40) 9EL &3 2k IRC §30D(e)(2) : Battery Components : The requirement
described in this subparagraph with respect to a vehicle is that, with respect to
the battery from which the electric motor of such vehicle draws electricity, the
percentage of the value of the components contained in such battery that were
manufactured or assembled in North America is equal to or greater than the
applicable percentage.

41) White House, supra note 6, p.112.

42) IEA, supra note 22, p.29.

43) §1.30D - 3(b) of the proposed 26 CFR part 1.

44) 9EL v 2} IRC §30D(A)(7) : The term “new clean vehicle” shall not include
(A) any vehicle placed in service after December 31, 2024, with respect to which
any of the applicable critical minerals contained in the battery of such vehicle were
extracted, processed, or recycled by a foreign entity of concern, or (B) any vehicle
placed in service after December 31, 2023, with respect to which any of the
components contained in the battery of such vehicle were manufactured or
assembled by a foreign entity of concern.

45) FEL Sy 2 §40207(a)(5) of the Infrastructure Investment and Jobs Act
(42 U.S.C. 18741(a)(5) : The term “foreign entity of concern” means a foreign entity
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st = A E e 95 Fw(owned by, controlled by, or subject to
the jurisdiction or direction of a government of a foreign country that is
a covered nation) %, §-2l=& F=, Ao}, o|g &Hgho|r}.46)

§ 232 WYY ds, B A A 38A e A E At
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that is—(A) designated as a foreign terrorist organization by the Secretary of State
undersection 1189(a) of title 8; (B) included on the list of specially designated
nationals and blocked persons maintained by the Office of Foreign Assets Control
of the Department of the Treasury(commonly known as the “SDN list”); (C) owned
by, controlled by, or subject to the jurisdiction or direction of a government of
a foreign country that is a covered nation (as defined in section 2533c(d)of title
10);(D) alleged by the Attorney General to have been involved in activities for
which a conviction was obtained.

46) YE-& 53 2} §2533c(d) of title 10 : (2) Covered nation. — The term “covered
nation” means— (A) the Democratic People’s Republic of North Korea; (B) the
People’s Republic of China; (C) the Russian Federation; and (D) the Islamic
Republic of Iran.

47) B9, “Hl= AZA oA BHHUARA)] ) A9 AT AAA- 2FEA} oA
A S FA o2 KIET 2Fd A A, 20229, p.18.
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48) §30D(d)(1)(G) of IRC; the final assembly of which occurs within North America.

49) AHAFHANT WEAR, V] QIEol AHWARA) ST v A o174
A&", 2022.11.14.

50) Warnock, “Senator Reverend Warnock Introduces Bill to Ensure Georgia Car
Buyers, Automakers Fully Benefit from Cost-Cutting Tax Credits”, 2022.9.29,
https://www.warnock.senate.gov/newsroom/press-releases/senator-reverend-wa
rnock-introduces-bill-to-ensure-georgia—car-buyers—automakers—fully —benefit—
from—cost—cutting—tax—credits/(2023.6.20 7 24)

51) Sewell, “Reps. Sewell, Cleaver, and Swalwell Introduce Bill to Ensure U.S. Car
Buyers and Automakers Fully Benefit from Cost-Cutting Tax Credits”, 2022.11.4.
https://sewell.house.gov/2022/11/reps—sewell-cleaver—and-swalwell-introduce—bi
ll-to-ensure-u-s-car-buyers—and-automakers—fully—benefit-from-cost—cutting -
tax-credits (2023.6.20. 7 41).

52) ol A, “dulxLE v A 3, Uid 49 7FET, Wl d A Al 2023.6.19.
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S Tske] o] WA EAES AVIEith

oluf wiglE] F-Fode wao] maal e o

e e RERT Fdis EEle dlfete Ao, Fawel s A

4, 2700 @l Sk FEEE 2

ohelthE WY H(GATT 3% 4

SukE 2|7} =Th56) U olr}

23150] & - 1] FTA, WTO
3 Bzasith AAEFAAR BEAE,
ST B AR o AA AE7, 20221114,
A )

54) EUSH 9% < 3 2 2 ¥yt EUE
D873 AR EAE v Eshe] RA Awe] A 22 B Sels wW s,
o] F UFE WTO 4 Avd & drkn #ustn 92 vt 98 94
AR AN BAS} B BRF AN A7) - e} Bo) Fokel A7 - )
Henc Bed BeE v 9ES A3 29 27 % e Bd 84S ghata
% e AT FAERAY WEAR, 5 B FEHURA) TS FA

Al

7 2]
55) GATT 3% 4%-2 b5 2t} @ ok AfgAbate] dEWE FYHE A FTAA
FES FFS T R, A E A AT, 7, &F, & B2 ARl dF¢E
FE ZE WE, 14, 8460 #sto] Huliite] F AdEel FoldE e Uy =

56) A3} “ml=re) Al T AW Ay IRA A7EEA REF 747, KITA 48
ZE Vol.ll. 2022.10.28. p.15.
57) Ibid.
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AFEPane A 2 Aol AE 2yE Q713 AFH s
et Be@ 09 A 2 w9 SAksel Algses Al
T UHGATT 1)) Iukg o}A% 9ltked 4] FTA AZTZ7k] e
E32) 49 GATT A% o9z 948 +& dioy AFzdane 4
A FTAZF obdd USMCA %i7be) subeksh A sak 7] 3ol b o gos
A FAZL Fol R T ol £Aksh AR5 Wl AT -
SJur 247} 2Tk ole} e FTA AATe] Sal% Fola wee a2
% 979 4% 54 FTAZ obd A4 FTA AA57t] dia Sl
FTA %7Kt 22918 5o A9EES o 2ok 2AGATT U2)E &
Zgths AAlstel AT oS dlo)w FA s wolA ot A

Add M AdFE 9 £ 75 AE ddGE 4 AT

58) d\to] &, “ml= QIEH ol EH Fo W& -7 7ol tidk AT, HEAE,
2022.9.5.

59) A7 3}, supra note 56, p.17.

60) Ibid., p.16.

61) Claussen< 7]=2] 10099 70=r2} 1,20071¢] F9#d A S ANAsA vt A
ot 7tA] FTAZ & 4= A=A ol dgh oJ&& A|A] gt} Kathleen Claussen, “What
is a Free Trade Agreement, anyway?’, International Economic Law and Policy
Blog, 2023.1.3.
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A3, ik As AL Aps bl v Al A& Fof ghrh= ik Afolol]
Jo| QIAE 7|7} ojHar, 3k GATT 20% EF(chapeaw)’d2] #FelZ =
st 4 gle Ao sidE 7heAdo] 7] Wikl IRAY S HEx
A8 A7 sty ]E ojele Zow WAtk

WTO A4 A FolA = Fadd Abdle vl Aike AlES AR
gk 71]dell MA 8llEls Fo ]511 195 el=71dl nlal fralatA o3t
Atte HollA IRAS HFExHad-wE 2] 2743 FAFSE United States -
Renewable Energy62) A}zlo] Qltt. o] 12 1%7F 20161 w59 $14H
T, A E Yol T 45 Fo Zr o] ) ALk Aoy ] A
S ARES 71l AlAl ElEls = Blol il WTOe A|Agk Apzdo]t}e3)
2019¢ 6€, WTO a2 & AN A Z2a3o] GATT 3% 4%l 9]
Hhetha A8 64 ohnt B 2= 20199 89 Ao 20199
129 o] % A&7 7wol BAHl wet o o] xau A grir} 2023
W e By FE WeA rlwd 3 FE(terminate) st = 9ol gk 670

WTO =A4] stz xgtslo] F5 5 RAT}S
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62) WTO, United States—Certain Measures Relating to the renewable energy sector,
Report of the panel, WT/DS510/R, 2019.6.27.

63) o1M %, A7I8 “AA AR A=A FF AR 23 A g o $et A7
ol =] AAA+ 19-13, 2019. p.57.

64) WTO, supra note 62, para84. Q1= TRIMs ¥ Rxa @4 W% A7)k o)
GATT 3% 43 9lwe] #4o) ntek 5 JHEL 25444 b4 gaioh

65) Al-Q1=7t FRFVIE Foe WTO AlfFZE<l 671 24 Abe o33 2t United
States—Countervailing Measures on Certain Hot-Rolled Carbon Steel Flat Products
from India (DS436); India-Certain Measures Relating to Solar Cells and Solar
Modules (DS456); United States-Certain Measures Relating to the Renewable
Energy Sector (DS510);India-Export Related Measures (DS541); United
States-Certain Measures on Steel and Aluminium Products (DS547); and India -
Additional Duties on Certain Products from the United States (DS585). USTR,
“ United States Announces Major Resolution on Key Trade Issues with India”,
2023.6.22. https://ustr.gov/about-us/policy -offices/press—office/press-
releases/2023/june/united-states—announces-major-resolution-key -trade-issues—
india(2023.6.28 7 A1).
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1. 78

IRC §45W7} 1A shs Ad8 34 Al 34 (Credit for qualified
commercial clean vehicles)< IRAS %3 H%ﬂ] A" x3ow #a-d
E & 98 A88AE g FAEAEE F/]—/lil/\}ﬂ s hol o
gk AldEAolth A71xke] A5 74 —4 EE A 8- W
Az} Fuf7A 3 2 (incremental cost)RHE2 /‘ﬂ‘?ﬂ%xﬂﬂ' o $7,5007}
7Fsatth. (IRC §45W(b)(1)).

A 7}
% zabe 4L §30DE AAAARE Folale

B~
)
X
N
X
=

2

ok
X

o 1 whHE A3 rHAom ye ISAAAE

dH = &kl 5 %%% &7 2F A g A (§45W) ol = At 73_15&
Ak AMEAE30D)] AE5= Hrl HAF =9 24, Wige F=- 5
a4, el 24 X}%k H AR, 7o 43 24 Sol 5 485
A etk ERE §45Wet §30D= T A8 A ol 1] HF 23 2]
so® Qs §30D FE7FsAol oHR o=V dFelM= Htoe®

SEWSE R8T 5ol ek, eb ST A4 S5WA A
Ag woksket st R Folof @tk 9 Alelo] AAH =

Aol ool 4 B, e Al e Aol ofus}
2R} A g o A}ﬁ—aﬁok Frje gum oma} 2] 2 3)

66) Y92 v} 2t} IRC § 45W(d)(3) No Double Benefit—No credit shall be allowed
under this section with respect to any vehicle for which a credit was allowed under
section 30D.
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et rh & M| A7F AFREHE 2po] B2 ko] H, AH| R} o] E A

207 ALgIE §45We] MAE o] gl AFAIS B FolAEE 4
o

ALo= A}%—sﬁok i\i} wol, a }%@ oo, aulAbe HE ALE
o] A& .

o
o
(Joe Manchin) 5% @*%91 A% Eﬂ% 9} 2o QoA 20221 129 129 2
A A Ao A
A etenka 2% )69

i
::1
rr
2
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filo
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«
Q1
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67) ¥ AP AX A A AFA el ek 4] diEe thS ¥ 2t} “The ROK
requests that the Treasury and the IRS clarify that clean vehicles purchased by
lease companies for use in such lease programs are eligible for the commercial
clean vehicle tax credit. In particular, the ROK requests that the Treasury and
the IRS define clean vehicles purchased by lease companies for use in lease
programs as commercial clean vehicles, regardless of the final use of the vehicle
by the consumer. From the perspective of the lease companies, vehicles purchased
for use in lease programs are clearly commercial vehicles. Defining the term
“commercial” based on the final use by the consumer would extend beyond the
interpretive authority provided under the IRA.” Comment from the government
of Korea on Notice 2022-56 Credits for Section §45W Credit for Qualified
Commercial Clean Vehicles, Posted by the Internal Revenue Service on Dec 6,
2022, https://www.regulations.gov/comment/IRS-2022-0027-0032. (2023.6.18. 7
AR).

Bee A Fed Adgae mg Fge 9Ee den 2o ¢ “the

commercial credit should apply exclusively for commercial end-users and Section

§30D should apply exclusively for individual end users.” Comment from Tesla on

Notice 2022-56 Credits for Section §45W Credit for Qualified Commercial Clean

Vehicles, Posted by the Internal Revenue Service on Dec 6, 2022, https://

www.regulations.gov/comment/IRS-2022-0027-0060 (2023.6.8. 71 44).

69) Senator Joe Manchin’s letter to the Secretary of the Treasury, 2022.12.22. 9% &
o3 2} “The §45W credit, as the name implies, is intended only for
commercial use and your department must follow congressional intent and release
guidance that would ensure §45W will not be used on vehicles that will be leased,
rented or used for ridesharing purposes.” https://www.energy.senate.gov/services/
files/AER5B668-ECC2-40B9-90DF -27977F85202C (2023.6.8. 71 A4).

~

68

=



BN

St ™
n) = AR 2022w 129 299 1] =AY Es|o] X ;(}_Z,_a}% Hw
(FAQ) FElZ §45Weoll W3k &937F4S 2BFEct70 = 59574

§45W AN A didom FAxE g2g f8 54 i}(acquired for
lease by the taxpayer)& 23elal, FAIARE 2B[A7}F ofbd 2] 23410 &
glato], AH|Ape] HFEA I Fagle] el23At g 2s 9l A= T
HjA] 2] 2B Abe] Al EFAE Fofgtrbar eFlar, oW gk §30DAe] e
§45Well -71skA] ek krhr)

AHo g nmAHNe= *HVM HEEETE P8 om ARGE ook
shtbe 2S 2FA7IA G, oju gk Ak 8315 Folebx] FowA]
A 2] o] g2 PefolH §45Wel AlA A tide] B e Fo
24 o] &5 BolFUrhT2)

3. BHA M A He

@Al IRC §45W 1783 3k9l 142 =l 71943 9= 719S A
Aoz sk A EO]X] Feth ok F e SR 2AE
Ao Al E3ahA] ¥k, EUR IRA AAX o2 97 o] FdH
A EAZE Avka ARgAME T TP T 23S 2FeA] &k
t}73) 93] 8 o3k H wjio] WA u] AL r A 2022 129 22%

70) IRS, Frequently asked questions related to new, previously-owned and qualified
commercial clean vehicle credits, FS-2022-42, 2022.12.

71) Brandon D. Hadley et al, “Treasury Releases Guidance on Electric Vehicle Tax

Credits”, Katten, 2023.1.3https://katten.com/files/1318660_2023_01_03_frm_sfs_

treasury_releases_guidance_on_electric_vehicle_tax_credits.pdf. (2023.6.20. 7 21).

“2olEBAL oful ARyl 7 AP @Te] H ek FoAh Ao

F7hAROR BF SR YAFE Ho® 4Y g A/ AL Ak B

RO AT 5 WA AATE Bk, RN AVNAE F A E

IRA Bz ¥reth) wyFde], 2022.11.30.

73) EU= IRA #+& oA, 7| 5 vl5ol]l A& AFoAME &3, [RA dAHo=
97l &g AR, B =i B9 §30D} §45X7F B 9 el E2FE A

72

~
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A A (Yellen) AF-gatel Al 2l M3s 8l AF5-7F §45W7F IRA
H ] 34 (loophole) .2 7135314 %—?E% sHITH & 2= 7ldell Al wreist
A AAREA T AL 270E v} Qo k9l 7] Ay vie} 2

of xnjate] HFEH A thit A glo] glazxbgel HEH= Ao A
Hol R HAT I BHEARE Tl & §45W o9l RE &9
s, EURE AAS &l 5 aklirds $38 EU 7199 7€ ==
AT vz=yx 2do) §s) glo] 4§ I&3a Aldgals AL
= I ol Wal ggstdA v-EU 25 ¢l(win-win)e] ¥+= A ¥efar

B7he u} 970
e el Age] waaddt A7aks 9y vl%e] #43 WAs)
= %OMH aulAEe] Bag s, A7]aelA el 2ol uEe] A
5 A9t ae] 2ol e AAEAS Wi gel W o5 o
A9 Bl 2 else] wFo] F4ska Atk 71E vHel A g
Faal F 2ao) o] 5%l Basld o), vael A% e @

rr

EJ-U—YL
2

§45W e} §48CE= A AA & 9kth. European Commission, “EU Submission on the
Inflation Reduction Act”, 2022.11, https://www.regulations.gov/comment/IRS-
2022-0020-0774 (2023.6.10. 73 2)

74) Senator Joe Manchin's letter to the Secretary of the Treasury, supra note 69. &2
t}&-¥ 2t} : “That is why the Department of Treasury must ensure that any
guidance on 45W is not lenient to foreign companies to trying to find loopholes
within our tax code that would enable them to flood our vehicle market.”

75) AP E AL E REAT ) AR IRA LA Al A A Ttol s -4
AR o bk ¢ g A bE AEE 7500@ A BFA A, 2022.12.30

76) European Commission, “EU welcomes access to US subsidy scheme for commercial
vehicles”, 2022.12.29. 92 v} 2t} Under the US guidance, Commercial
Clean Vehicle Credits will be available to EU companies without requiring changes
to established or foreseen business models of EU producers. This is a win-win
for both sides, as it strengthens EU-US cooperation in our shared goal of fighting
climate change and bolsters transatlantic supply chains, https://ec.europa.eu/
commission/presscorner/detail/en/IP_22_7869 (2023.6.10. 73 4).

77) 018 81 10 wEwW nwe] A3 &A% F 80%7} 2 AE Aeatkn shHA
wla Aol A AR 2bsAke] A E] 2 v o] 30% FEQl A HuE o e
?x AEweba A, 1ol f 2 47147k 9 71&u el We) o] FolA AvAE
o] Tt #l2vt o] vtk shdehy] wiieletal B vh 9l Kyle Stock,
“Electric Car Drivers Are Too Smart to Own Electric Cars-Almost 80 percent of
battery-powered vehicles in the U.S. are leased, not owned.”, Bloomberg, 2018.1.3.
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V. FAAAEA

1. &

IRC §48Ce] HetA|z=A4t Ml H-3-A|(Qualifying advanced energy project
credit)v= FGANIA AZAIDE AASFAL SFA] AAFTAE & 75 =
oty & x2&Fg A4 < ofya, 20099 % ‘vl E & 9 2 FA}

‘?.;ﬂ”(American Recovery and Reinvestment Act)S £33 A H F2pA| A

=]

HEA, A A,

202358 714 A2 E}—C’aﬂ} QE} Aiak= 15‘-71 BAAA ZHHAFA “E)
A obdlEl7tE ol el Bl2xFSs Ao sy vk AL HE ok 71Ee) 5%l
EReld YauES A 71 3B5%7HA S nj=rel| Ao Ar)ak e F
S &1 v A duixte] dyoelth I 202236l = vl =t Al el A St A7)}
EEUIE- %‘}iib} 2023 299 18% =, 5¥°l 40% = H U th= vl=re] AF %=
21t}. Chad P. Bown, “How the United States solved South Korea’s problems with
electric vehicle subsidies under the Inflation Reduction Act”, Peterson Institute for
International Economics(PIIE) Working Paper No. 23-6, p.16. 2023.7.27.

79) AL, AT A FF, 549 629 FE] AVE A A TV, 2023.6.15. 7]
Chad Bown®] 7= ITC(International Trade Commission) B ] €& 43 Z 3}oj
w29 JRAZE T3 2022 82 5B 1203t g A7]1Ake] o] 52 189 E R,
A& QRAE ool gkt Ihid p.19.

50 AEAAUR wEAG, e £, 1L A% F AR S50 A

ol A=W 194, 8 A vl M7IA v 9AE A% S, 2023.9.19.
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A A= Shstelen, 4714, WEe], WAL, G, FY, Fadnd
ARz, FREYEA 5 FAAUA AN ZzAse dF TR g

o) 30%744 AlAEAE A Qs Z0]th82) IRC §48C(d)(1)(A)el w2
TE FAo 1A A A Ao SH%Q—E A& ol il vl AR} o]

otel

m] AT 20239 29 139 2 59 31900 RC §48C0] 25 9]t
A (Additional Guidance for the Qualifying Advanced Energy Project
Credit Allocation Program Under Section §48C)& Wi slich & skt

e Bal ATRE APAS wobd, MH4 o AE/NFCFYA 2@

$4, Sk MEGE, B FUAAS A VT AZ L FFY 3
o, 12 R AN Fol) & melstel Brhstel, QAEIN AU A
3l o] 4 o]t} 83)

3. ¥ 24 % A%

Ale] IRC §48C 43} k9l o m s ) FA71905} 95 A7)
ol Al aba ol A JAMELE Asks RO Hel, BAYHOR

81) U.S. Department of the Treasury, “U.S. Departments of Treasury and Energy
Release Additional Guidance on Inflation Reduction Act Programs”, 2023.5.31,
https://home.treasury.gov/news/press—releases/jy1510 (2023.6.20.7 A),

82) IRC §48C(c)(1)(A) The term “qualifying advanced energy project” means a project,
(+++) (i) which re—equips, expands, or establishes an industrial or manufacturing
facility for the production or recycling of-— (VII) light-, medium-, or heavy-duty
electric or fuel cell vehicles, as well as—(aa) technologies, components, or materials
for such vehicles, and (bb) associated charging or refueling infrastructure, (VIII)
hybrid vehicles (--+), as well as technologies, components, or materials for such
vehicles.

83) Internal Revenue Service(IRS), Additional Guidance for the Qualifying Advanced
Energy Project Credit Allocation Program under Section 48C(e), Notice 2023-44,
2023.5.31. https://www.irs.gov/pub/irs—drop/n-23-44.pdf (2023.6.10.71 2}).
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V. ARAINEA

o v

1. 78

IRC §45Xe] et Az Aak Al -F#|(Advanced Manufacturing Production
Credit)= o IRAE &3l A= AGE =g o0=2 vjaro A AstsA 3t

whste] Alge WG Aol A FAE S Fi 2ol FAK o

s4) A BAAAY WEAR, v AFeol FHPARA) 914 BA AF
A &", 2022.11.14.
85) European Commission, supra note 73.

86) Y-S t}S-7 2t} IRC §45X(a)(1) : the advanced manufacturing production credit
for any taxable year is an amount equal to the sum of the credit amounts .. with

)

o) 714



W E] B R T YA B AR vEel tiE Als
=

2] g-2] 10%, A 1kwh 9 $35, =& 1kWh
o)
AR

$109) MFFAZ we 5 Uk oA N AT $45000] Ao
A2 Wi AntE o]o]Xkes) Ads] 2 olgo] A H]E TAE, o] 3
TEZ 10de AldeAe] & 45, A v 93] iAol §45Xel gk
202212031 ol4F FA Y $30689 0 2= FET Flolgts o So] W
THO0) AR Al oA el ko] AdRhel HiEt A2 gl

T 2% S S 7hs A =k IRC §45X(A)(2) ¥ 2ol )
ol AR F3Ee] Ag-olnt Aihg AdEAlE Fojstal 9l7] w

of]91) o] RES =l AAF @ 7 (Domestic production requirement)ol] 319

respect to each eligible component which is produced by the taxpayer.

7S oS3 2o IRC §45X)(b)(]) : in the case of electrode active materials,

an amount equal to 10 percent of the costs incurred by the taxpayer with respect

to production of such materials, (K)in the case of a battery cell, an amount equal
to the product of — (1)$35, multiplied by (ii)subject to paragraph (4), the capacity
of suchbattery cell(expressed on a kilowatt-hour basis), (L)in the case of abattery
module, an amount equal to the product of —(1)$10 (or, in the case of abattery
modulewhich does not usebattery cells,$§45), multiplied by (ii)subject to paragraph

(4), the capacity of suchbattery module(expressed on a kilowatt—hour basis), and

(M)in the case of anyapplicable critical mineral, an amount equal to 10 percent

of the costs incurred by the taxpayer with respect to production of such mineral.

88) Chad P. Bown, “Industrial policy for electric vehicle supply chains and the US-EU
fight over the inflation Reduction Act”, PIIE, 2023.5. p.13.

89) & =itollA £ 4 =% F 1% 45X = o FAHXIL M =k o 5ok
Z(CBO)7F w3 st 7} 258 o) A X+ §30D+= $759, §45W $369, §48C+=
$639, §45X+= $3069 o]t} Congressional Budget Office(CBO), “Estimated
Budgetary Effects of Public Law 117-169”, 2022.9.17. https://www.cbo.gov/
system/files/2022-09/PL117-169_9-7-22.pdf(2023.6.20.7 2).p.12.

90) Ael = L= A4 vlolEe] 274 §45Ke] Bt 98] 6l aA F4 o $3069] 9
697 FE $1,9659)0] 28" Ao o ATt Christine McDaniel, “The Cost of
Battery Production Tax Credits Provided in the IRA,” Forbes. 2023.2.1.https://
www.forbes.com/sites/christinemcdaniel/2023/02/01/the-cost-of -battery—product
ion-tax-credits—provided-in-the-ira/?sh=16af393879%f. (2023.6.20.73 A)
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91) Y& 53 2}, IRC §45Xd)(2): Sales shall be taken into account only with
respect to eligible components the production of which is within the United States.
d)(2) Sales shall be taken into account only with respect to eligible components
the production of which is within the United States.

92) “Paragraph (d)(2) contains a problematic domestic production requirement that puts

EU-based producers at a disadvantage as they must compete on a distorted market

with subsidised US—-based producers. The EU requests a shift of the production

to a non-discriminatory consumption subsidy. European Commission, “EU

Submission on the Inflation Reduction Act”, 2022.11. https://www.regulations.gov/

comment/IRS-2022-0020-0774 (2023.6.28. 71 41)

93) IRA o] HHE, LG YA &FAL ojn] TWHE=S} 23t od 543 FE &9
W, GM#} §2#Fate] 23tol 2, HMA, WAz e 31 F otk SK2 ke &7 o}
TR s D ST, x=9 o g AT HulA o viEY T4 A
Algela, 243 SDIE ~"TE =0 vy 374 14 A9S FHsHA
supra note 47, p.15.

~

o4y Fehtae EA L] BFR WE AN FAL ol dFL AATA @} A
AFERE FT Aol CSUEE FEETM HX e S35 B9 YA
4o Bgato] $45X ANTA AE g withe ol AEAAAR nEAR,
EAZAAAEYARA) O S W FHE 79 A, 20221120,

95) APEAANT WEAz, “v] AF oA FHHARA) 3491714 el AR 74
A&7, 2022.11.14.

96) WTO, Turkey-Certain Measures Concerning the Production, Importation and
Marketing of Pharmaceutical Products, WT/DS583/ARB25, 2022.7.25.
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[Abstract]

An Analysis on the U.S. Inflation Reduction Act and its Guidance

Cho, Soojung
(Director, Ministry of Trade, Industry and Energy)

The U.S. Inflation Reduction Act (IRA), passed in August 2022,
includes various tax incentives and funding programs to meet the aim of
building a clean energy economy. This Article analyses the main Articles
and guidance with regard to electric vehicles and batteries. First, it
analyses the §30D clean vehicle credit of Internal Revenue Code, which
has many requirements including critical mineral, battery component,
final assembly and foreign entity of concern. It also studies the §45W
commercial clean vehicle credit which is provided to lease companies
without imposing any requirement of §30D. Investment tax credit in §48C
and manufacturing production credit in §45X were also explored. Finally,
the effect of the IRA on companies, observation from the intl legal
perspective and ways to use IRA in terms of GVC reconfiguration were

explored.

FH 0 (Keyword) : 1&g o] A7 HARA), AAFD 7] +(WTO), A543 4 (FTA),
vj B 2] (battery), 31€]-%-21% 21(FEOC), 34l 3%E(Critical Minerals)
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