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[Abstract]

Zur Entwicklung der Methodenlehre in der modernen

Verwaltungsrechtswissenschaft

Kay, Inkook
(Research Fellow JPRI, Dr. jur.)

Die Stichwérter, “neue Verwaltungsrechtswissenschaft” oder
“Reform des Verwaltungsrechts”, zeigen eine Richtung, dass die heutigen
Methodenlehre der Verwaltungsrechtswissenschaft der Anforderung
der Offenheit und Pluralitat der Methoden wiederspiegeln wollen. Die
vorliegende Arbeit will die Entwicklung der Methodenlehre in der
modernen Verwaltungsrechtswissenschaft herausarbeiten, insbesondere
wie die Steuerungsansitze als ein wichtige Hintergrund dargestellt
und rechtwissenschaftlich rezipiert werden. Zunichst erklart hier den
Prozess der Systematisierung des Verwaltungsrechts. Danach konzentriert
diese Arbeit auf die Steuerungstheorie, vor allem autopoietische Systemtheorie
und Akteurszentrierte  Steuerung-stheorie. Die  autopoietische
Systemtheorie hat zwar damit gedient, das (Verwaltungs) Recht als
ein System darzustellen, die Defizit der Steuerungsfihigkeit des
(Verwaltungs) Rechts zu diagnostizieren, jedoch steht sich den
tradierten Elementen Offentliches Rechts gegeniiber. Akteurszentrierte
Steuerungstheorie versucht diese Entgegensetzung zu bewiltigen und
einen Treffpunkt zu finden. Das Projekt der “neuen Verwaltung-—

srechtswissenschaft” hat daher die Akteurszentrierte Steuerungstheorie
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vorausgesetzt und zielt auf den Methodenwandel zur Offenheit und
Pluralitat einerseits, anderseits aber beibehilt die Kontinuitdt des

traditionellen Verwaltung—srechtssystems.

FH|o(Keyword) = 58 e 2(Juristische Methode), A1 87 ¥ 8 (Neue Verwaltungsrecht-
swissenschaft), Z<&°]&(Steuerungstheorie), A7) 842 A A] o] & (Autopoietische
Systemtheorie), 3 Y AFA A ZF o] & (Akteurszentrierte Steuerungstheorie)
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[Abstract]

A review of the theory of Jakobs’'s functional

responsibility in a risk society

Kim, Jun Sung
(Assistant Professor, Department of Police Administration,

Daegu University of Foreign Studies, Ph.D. in Law)

Today we live in a risk society where a variety of crimes could
occur at time.

In this society, the members of it require a positive intervention
of Criminal Law so as to prevent crimes in advance. So I'd like to
review the necessity of Jakobs’s functional responsibility in the
aspect of preventive Criminal Law by reviewing the relations of
responsibility and prevention in order to achieve the objectives of
Criminal Law in a risk society.

As we have already known, Jakobs’'s functional responsibility
insists that for the stabilization of the system of society we should
replace the concept of responsibility with the objectives of
punishment, at the functional aspect, and insist positive general
prevention. That is, in the perspective of Jakobs, we could maximize
the protective function of the Criminal Law thanks to imposing
responsibility on doers considering the objectives of the Criminal Law
at the aspect of prevention of crime. However, this viewpoint of
Jakobs might lead intrude the ensuring function of the Criminal Law
relatively, and make stat’s severe punishment intensified due to

inclination of criminal policy of the Criminal Law.
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But I think that if we could eliminate or prevent the danger of
crime by a positive intervention of a state, we might as well consider
the function of the Criminal Law as worry the dysfunction of it. Of
course, there would be a limit that a criminal policy should be within
the domain of the Criminal Law, but a Criminal policy could be a
useful tool to make the Criminal Law well-functioned. But we should
do that on condition that we have to consider the prevention of crime
in the objective of punishment and pursue the objective of the
criminal policy within the domain of the Criminal Law. Therefore
within this prerequisite, there could not be a problem if there would
be the objective of the criminal policy in the concept of responsibility
of the Criminal Law. Because if the objective of the Criminal Law is
considered in functional aspect, in the criminal practice the degree of
sentence can be serious or light depending on the situations.

As a matter of fact, in the theory of the Criminal Law, it is
important not only to reconstruct the fairly connotative concept of
responsibility but also to reasonably judge the function of punishment
justification and restriction about an agent. Especially in the 21st
century considering an increasing number of computer and related
intellectual crimes, terrorism, and ferocious crimes, in order to
enhance the possibility of punishing an offender the theory of
Jakobs’s functional responsibility which strongly reflects the
foundation of utilitarianism of the preventive Criminal Law could be
attractive in criminal policy practice. Therefore the theory of Jakobs's
functional responsibility which is an alternative to coping with

today'’s risk society count enough.

ZFH o (Keyword) : 13 A}3](a risk society), 71552 # < & (functional responsibility),
3™ £ (objectives of punishment), %3 % (the preventive Criminal Law), 2 =4
ko]

o9} (the positive general prevention)
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[Abstract]

The limits of time for Protection of Premium Payback Opportunity
- Judgement 2016NA108951 held by Dajeon District Court on May 19, 2017 -

Kim, Woong
(Legal Research Institute of Korea University)

As for protecting tenant’s opportunity to recover the Premium,
the current Commercial Building Lease Act prohibits the landlord
from interfering with the tenant’s collecting the Premium but does
not specify how long the landlord should bear such provision. Under
Article 10-4 Protection of opportunity to collect the Premium of the
Commercial Building Lease Act the contract parties comply with
Article 10-1 justifiable grounds to refuse the contract renewal but not
explicitly Article 10-(2) which specifies the time limit-entire lease
term; therefore, arguably as far as the protection of opportunity to
collect the Premium is concerned, 5 year limit is controversial
between the tenant and landlord.

In this regard, by Article 10 (2), it was most common to judge
that the tenant’s opportunity to recover the Premium should be the
same D years as the contract renewal period. However, a meaningful
judgment at the lower court has been recently pronounced, according
to which, even if exceeding five years of the entire lease term, the
landlord still has an obligation to cooperate with the tenant’'s

opportunity to collect the Premium. The study findings confirm that,
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in order for a judgement to show a different view from the existing
precedents, it is hard to easily accept some grounds of judgement
while agreeing with a verdict set aside. Protection of opportunity to
collect the Premium is a key issue of the Commercial Building Lease
Act and requires more sophisticated theoretical support. Continuous
studies will help the Commercial Building Lease Act via a verdict
more descriptive of the reality to settle down into a legal system

which can reflect the original legislative intent.

ZFH of(Keyword) : A2+ 34=7]13] B35 (Protection of Premium Payback Opportunity),
AZFA BHA|(the limits of time), §Z2]¥<A](an obligation to cooperate), A4 A2
Zt(a verdict more descriptive of the reality), 1% 3 <] Wk (reflection the legislative

intent)
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[Abstract]

The Legal Controversies

over the Innovation on Payment and Settlement System

Park, Sun Jong
(Professor Soong Sil University, College of Law)

As the 4th Industrial Revolution develops, there has been
innovative changes on payment and settlement system. Especially,
the payment and settlement system based on “distributed ledger
technology”(here under “DLT”), drives the clearing function out of
traditional Payment- Clearing—Settlement Structure. It is so-—called
“Dis-Intermediation”.

Dis-Intermediation may save time and cost, however, at the same
time, this may kick some of financial institutions which carry out clearing
function out from the market. Therefore, it is important to maintain the
balance between the innovation and the conflicting rules and laws.

It has great value that minimization on public regulation in order
to promote innovative technologies. On the other hand, however, the
appropriate protection of existing payment and settlement system,
from disorder caused by excessive private autonomy or DLT, has

great value as well.

ZFH ol(Keyword) : 4%} 4418 (The Fourth Industrial Revolution), #| &2 A
(Payment and Settlement System), &4t 7] & (Distributed Ledger Technology),
2393} (Dis-intermediation), A}& AFX] (Private  Autonomy), & 2 7f A (Public
Regulation), &3 <1 (Block Chain)
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[Abstract]

Legal Implications and Points on State Compensation

for Sewol Ferry Disaster

- Comments on the Constitutional Court Decision 2015heonma654,
decided June 29, 2017 -

Choi, Hyo-Jae
(J.D. Candidate, Law School, Seoul National University)

On June 29, 2017, Constitutional Court of Korea made decisions
on whether several provisions of Sewol Ferry Disaster Relief and
Support Act (SFDRSA) are unconstitutional. Court declared that:
Appeal Prohibition Clause, included in the Enforcement Ordinance for
SFDRSA, art. 15, Form 15, is unconstitutional, the claim against
Subrogation of State as Compensator Clause, SFDRSA art. 16, is
rejected (i.e., the clause is constitutional); and the other claims are
dismissed due to their procedural flaws.

Filing the very first constitutional claim against the aforementioned
clauses of SFDRSA and the Enforcement Ordinance for SFDRSA,
Sewol Ferry Disaster victims initiated Court’s decisions on the
clauses. In their decisions, Court clarified the constitutional meaning
of main elements of State Compensation for Sewo! Ferry Disaster.
Concerning such meaning, this paper regards SFDRSA as a
substantive law addressing State liability of compensation for Sewol

ferry disaster, and analyzes aforementioned decisions accordingly.
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At the time Sewol ferry had sunk, State failed to meet her
obligation to sanction life-threatening breach of safety regulations of
the passenger ship carrier and to order Maritime Police to rescue as many
passengers as possible. State is allowed to discharge subsequent
duties through executive orders instead of statutes. Nonetheless, since
the liability of compensation to Sewol ferry victims is directly
imposed to State, she cannot subrogate the victims rights to get
compensation from the responsible third party, if such third party
exists. Also, State deserves no right to block the victims voices
urging proper investigation of the disaster and criminal accusation
against blamable entities.

Therefore, Court’s decision to nullify Appeal Prohibition Clause,
which infringes Sewol ferry victims rights the most, as an
unconstitutional statute is righteous and welcomed. In contrast, the other
decisions, which upheld unconstitutional statutes as constitutional and
even dismissed some claims, are regrettable, because they virtually

justify State-oriented nationalistic legislation and administration.

ZFH ol (Keyword) : Al 9 AN Sewol ferry disaster), A€ 3 3] &l x| 4 (Sewol Ferry
Disaster Relief and Support Act(SFDRSA)), 20158 v}654(Constitutional Court decision
2015heonma654), =+ 7Fal)AH(State compensation), =8l u)A=1e] 9] (Subrogation by
compensator), A Z4 3}af (Settlement in court), ©] ] A 7] 5*] Z & Appeal prohibition
clause)
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